SAYI e ISSUE 2
EYLUL ¢ SEPTEMBER 2025

DiHA

Disiplinlerarasi Hukuk Arastirmalari Dergisi

Journal of Interdisciplinary Legal Studies

E-ISSN : 3062-0473



DiHA

Journal of Interdisciplinary Legal Studies

Disiplinlerarasi Hukuk Arastirmalari Dergisi

SAYI/ ISSUE 2
EYLUL / SEPTEMBER 2025

e-ISSN: 3062-0473



DiHA: JOURNAL OF INTERDISCIPLINARY LEGAL STUDIES
DiHA: DiSIPLINLERARASI HUKUK ARASTIRMALARI DERGISI

Sahibi / Owner

Alan Calismalar1 Dernegi Adina Sahibi / Owner on Behalf of Area Studies

Association

Yasin Yilmaz

Bas Editérler / Editors in Chief
Muhammet Durdu

Yasin Yilmaz

Yayin Tiirii / Publication Type

Siireli Yayin / Periodical

Yayin Dili / Publication Language

Tiirkce & Ingilizce / Turkish & English

Yayin Periyodu / Publication Period

Yilda bir kez Eyliil ayinda yayimlanir / Published annually in September

Yazisma Adresi / Correspondence Address
Sahibiata Mahallesi, Mimar Muzaffer Cad. 121/236, 42200 Meram/ Konya
E posta: info@diha.org.tr

Internet adresi: diha.org.tr

e-ISSN: 3062-0473



Yayin Kurulu / Editorial Board

Bas-Editérler / Editors-in-Chief

Muhammet Durdu (Asst. Prof,, Fiscal Law, Necmettin Erbakan University,
Konya/Tiirkiye, mdurdu@erbakan.edu.tr)

Yasin Yilmaz (Asst. Prof., Philosophy and Sociology of Law, Necmettin Erbakan
University, Konya/Tiirkiye, yasinyilmazz@yahoo.com)

Alan Editorleri / Section Editors

Alan Verskin (Prof. Dr., History, University of Toronto, Toronto/Canada,

alan.verskin@utoronto.ca)

Elif Celik (Assoc. Prof., Public Law, Eskisehir Osmangazi University,
Eskisehir/ Tiirkiye, elif.celik@ogu.edu.tr)

Hana Sarkinovié-Kose (Asst. Prof., Sociology of Law, International University of

Sarajevo, Sarajevo/Bosna-Hercegovina, hskose@ius.edu.ba)

Hasan Basri Biilbiil (Asst. Prof., International Law, Bogazici University,
Istanbul/Tiirkiye, hasan.bulbul@bogazici.edu.tr)

Mohammad al—Marakeby (Asst. Prof., Islamic Studies, Indonesian International
Islamic University, Yogyakarta/Indonesia, m.almarakiby@yahoo.com)

Soleh Hasan Wahid" (Assoc. Prof., Economic Law, Institut Agama Islam Negeri,

Ponorogo/Indonesia, wahid@iainponorogo.ac.id)

" Tarafsizlik: Editér kurulunda yer alan bu yazarin makalesi, derginin bu sayisinda
yayimlanmistir. Yazar, bu sayinin hicbir siirecinde yer almamis ve degerlendirme asamalarina
miidahil olmamistir. / Impartiality: The author, who is a member of the editorial board, has a paper
published in this issue. The author did not take part in any stage of this issue’s processes or in the evaluation
of the manuscript.



Etik Editorleri / Ethics Editors

Abdurrahim Altun (Asst. Prof, Civil Law, Necmettin Erbakan University,
Konya/Tiirkiye, abdurrahimaltun@outlook.com)

Yasin Yerebasmaz (Res. Asst. Dr., Administrative Law, Istanbul University,
Istanbul/ Tiirkiye, yerebasmaz@istanbul.edu.tr)

Dil Editérii / Language Editor

Yusuf Ziya Karipek (Res. Asst., Sociology, University of Illinois Urbana-
Champaign, Champaign/United States, karipek2@illinois.edu)

Dizgi ve Yayin Editorleri / Layout and Publication Editors

Enes Ers6z (Res. Asst., Constitutional Law, Necmettin Erbakan University,
Konya/Tiirkiye, eersoz@erbakan.edu.tr)

Tugrul Kiitiikcii (Res. Asst., Islamic Law, Necmettin Erbakan University,
Konya/Tiirkiye, tugrulkutukcu@hotmail.com)

Danisma Kurulu / Advisory Board

Abdurrahman Eren (Prof. Dr., Constitutional Law, Istanbul University,

Istanbul/Tiirkiye, abdurrahman.eren@istanbul.edu.tr)

Abdurrahman Savas (Assoc. Prof., Roman Law, Istanbul University,

Istanbul/Tiirkiye, abdurrahman.savas@istanbul.edu.tr)

Ahmad Natour (Prof., Comparative Law, Hebrew University, Jerusalem/Israel,

ahmad.natour@mail.huji.ac.il)

Arslan Topakkaya (Prof. Dr., Philosophy, Erciyes University, Kayseri/ Tiirkiye,
atopakkaya@erciyes.edu.tr)

Eldar Hasanoglu (Assoc. Prof., History of Religions, Ankara Hac1 Bayram Veli
University, Ankara/Tiirkiye, eldar.hasanoglu@hbv.edu.tr)



Evgenia Kermeli Unal (Prof. Dr., History, Hacettepe University,
Ankara/Tiirkiye, evgenia@hacettepe.edu.tr)

Fethi Gedikli (Prof. Dr., Legal History, Istanbul University, istanbul/Tiirkiye,
fgedikli@istanbul.edu.tr)

Yunus Apaydin (Prof. Dr., Islamic Law, Erciyes University, Kayseri/ Tiirkiye,

yunusa@erciyes.edu.tr)

Nicholas Barber (Prof. Dr., Constitutional Law, University of Oxford/United
Kingdom, nick.barber@trinity.ox.ac.uk)

jean—Bernard Auby (Emeritus Prof., Public Law, Sciences Po, Paris/France,

jeanbernard.auby@sciencespo.fr)

Richard Albert (Prof. Dr., Constitutional Law, The University of Texas,
Texas/United States, richard@richardalbert.com)

Silleyman Yilmaz (Prof. Dr., Civil Law, Ankara University, Ankara/Tiirkiye,

syilmaz@law.ankara.edu.tr)



Dergi Hakkinda / About the Journal

DiHA: Disiplinleraras1 Hukuk Arastirmalar1 Dergisi, hukukun cesitli
disiplinlerle kesisim noktasina odaklanan o6zgiin ve disiplinlerarasi
arastirmalar1  yayimlamayr amaclamaktadir. Dergi, hukukun diger
disiplinlerden aldig: katkilar1 ve hukukun diger disiplinleri nasil etkiledigini
inceleyen makalelere yer vermektedir.

DiHA, cift kor hakemli ve acik erisimli akademik bir dergidir. Kiiresel
dolasim1 hedefleyen dergi, uluslararasi, acik erisimli ve iicretsizdir. Yilda bir
say1 olarak Eyliil ayinda elektronik ortamda yayimlanmaktadir.

Dergi, arastirma makalesi, arastirma notu ve kitap incelemesi tiiriindeki
calismalar1 degerlendirmeye alir. Derginin hedef kitlesini akademisyenler,
arastirmacilar, profesyoneller, 6grenciler ve ilgili mesleki, akademik kurum
ve kuruluslar olusturur. Dergide Tiirkce ve Ingilizce yayinlara yer
verilmektedir.

x

DiHA: Journal of Interdisciplinary Legal Studies aims to publish original and
interdisciplinary research that focuses on the intersection of law with various
disciplines. The journal welcomes articles that examine the contributions of other
disciplines to law and how law affects other disciplines.

DiHA is a double-blind peer-reviewed and open-access academic journal. Aiming
global circulation, it is international, open access, and free of charge. It is published
electronically with issue in a year, annually in September.

The journal evaluates research articles, research notes and book reviews. The target
group of the journal consists of academicians, researchers, students, related
professional and academic bodies and institutions. Turkish and English are welcome
within the journal

*

Dizinler ve Veritabanlari / Indexes and Databases: HeinOnline (2024-)

\



Icindekiler / Contents
Editérden / From Editor

Arastirma Makaleleri / Research Articles

1-24 / Alvia Nurhidayah & Soleh Hasan Wahid

Normative Review of Fake Order Practices in E-Commerce: An Examination through
Islamic and Indonesian Legal Frameworks

E-Ticarette Sahte Siparis Uygulamalariun Normatif Incelemesi: Islam Hukuku ve
Endonezya Hukuk Cerceveleri Uzerinden Bir Degerlendirme

25-41 / Md. Ashifuzzaman Anik

Navigating Criminal Liability and Trial Procedure in Dissociative Identity Disorder:
Framework and Proposals for Bangladesh

Parcalanmig Kimlik Bozuklugunda Cezai Sorumluluk ve Yargilama Usuliinii Yonlendirmek:
Banglades Icin Cerceve ve Oneriler

42-70 / Ali Cetinkaya

Binary Logic Binary Logic as Legal Algorithm: Computational Evidence of Systematic
Decision-Making in Ottoman Sheikh al-Islam Fatwas

Yasal Bir Algoritma Olarak Ikili Mantik: Osmanli Seyhulislam Fetvalarinda Sistematik
Karar Vermenin Hesaplanabilir Kanitlar

78-97 / Emrah Yildirimcakar
From Legislation to Strategy: Understanding China’s New Law on Foreign Relations
Mevzuattan Stratejiye: Cin'in Dig [liskilerle flgili Yeni Yasasini Anlamak

98-121/ Betiil Aymergen
Mimarinin izinde: Hukuk ve Toplum iliskisine Tipomorfolojik Bir Bakis
Tracing Architecture: A Typomorphological Perspective on the Law-Society Relationship

Arastirma Notlar1 / Research Notes
71-77 / Osman Ogiitcii
Maritime Insurance Fraud and Diplomatic Corruption: The Caroline Case as

Preserved in Ottoman Legal Literature and Overlooked in American Diplomatic
History

Deniz Sigortast Dolandiriciligr ve Diplomatik Yolsuzluk: Osmanli Hukuk Literatiiriinde
Kayitl, Amerikan Diplomasi Tarihinde [hmal Edilmis Caroline Davast

Vil



Editérden

DiHA: Disiplinlerarast Hukuk Arastirmalari Dergisinin ikinci sayisini sunmanin
kivancini yastyoruz. Bu sayi, bes arastirma makalesi ve bir arastirma notundan
olusuyor.

Sayinin ilk makalesi, Islam hukuku ve Endonezya hukuk sistemi cercevesinde
e-ticaretteki sahte siparis uygulamalarini normatif acidan ele alarak, hukuk ve
teknoloji etkilesimini dini-hukuki bir perspektiften tartisiyor.

Ardindan gelen calisma, ceza hukuku ve psikiyatri kesisiminde, parcalanmis
kimlik bozuklugunda cezai sorumluluk sorununu Banglades hukuk sistemi
tizerinden inceliyor.

Uciincii makale, Osmanli seyhiilislam fetvalarim1 analitik mantik ve
hesaplamali yéntemlerle ele alarak hukukta karar algoritmalar fikrine 6zgiin
bir katki sunuyor.

Dordiincii makale, uluslararas: hukuk ve siyaset bilimi ekseninde Cin’in yeni
dis iliskiler yasasini mevzuattan stratejiye gecis siireci {izerinden
degerlendiriyor.

Besinci makale ise, mimarlik ve hukuk sosyolojisi arasinda kurdugu 6zgiin
iliskiyle hukuk-toplum etkilesimine tipomorfolojik bir bakis getiriyor.

Bu say1, Osmanli hukuk literatiirii ile diplomasi tarihi arasinda képrii kuran
bir arastirma notu ile son buluyor. Caroline Davasini Osmanli kaynaklar
izerinden yeniden giindeme getiren bu kisa calisma, hukuk tarihinin
sinirlarini asan bir diplomatik okuma 6rnegi.

Ikinci sayimuzin farkh disiplinlerin kesisiminde gelisen hukuk arastirmalarina
katki: saglamasini dileriz.

Yayin Kurulu Adina

Yasin Yilmaz

Vil



From Editor

We are pleased to present the second issue of the DiHA: jJournal of
Interdisciplinary Legal Studies. This issue consists of five research articles and
one research note, reflecting the journal's commitment to exploring law
through multiple disciplinary perspectives.

The opening article examines fake order practices in e-commerce within the
frameworks of Islamic and Indonesian law, situating the discussion at the
intersection of law, technology, and ethics.

The second study addresses criminal liability in Dissociative Identity
Disorder, bridging criminal jurisprudence and psychiatric insight within the
context of Bangladesh’s legal system.

The third article introduces a computational perspective by analyzing
Ottoman Sheikh al-Islam fatwas as a form of legal algorithmic reasoning.

The fourth explores China’s new law on foreign relations, interpreting it as a
shift “from legislation to strategy” in the field of international law and political
studies.

The fifth contribution takes a typomorphological approach, linking
architecture and law to offer a fresh reading of the law-society relationship.

The issue concludes with a research note revisiting the Caroline Case through
Ottoman legal sources, uncovering a neglected episode of maritime insurance
fraud and diplomatic corruption in American diplomatic history.

We hope this issue continues to foster meaningful dialogue across disciplines
and deepens the understanding of law as an evolving, interconnected field of
study.

On behalf of the Editorial Board

Yasin Yilmaz
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Abstract: This study analyzes business actors who use fake order marketing strategies
from the perspective of Islamic law and consumer protection law in Indonesia. It also
examines the strategies of e-commerce platforms in addressing these practices through
internal policies and rating systems from the same legal perspectives. E-commerce, as a
rapidly growing digital marketplace, connects consumers and companies through
technology and applications, offering convenience in transactions but also creating risks,
such as buyers’ inability to inspect goods directly. This reliance on reviews and ratings has
enabled the rise of fake orders—deliberate fictitious transactions and reviews aimed at
boosting store reputations, manipulating consumer perceptions, and inflating sales
metrics. Such practices distort market fairness and mislead consumers, raising ethical and
legal issues.Using a qualitative method grounded in normative legal and ethnographic
approaches, data were collected through observation, interviews, and documentation, and
analyzed inductively. From the perspective of Islamic law, fake orders are invalid because
they do not fulfill the pillars and conditions of the ijarah bil al-amal contract, as the
services purchased lack direct and lawful benefits. Under Indonesian consumer protection
law, fake orders violate consumer rights and breach business actors’ obligations. Platform
strategies studied adhere to Islamic principles and comply with the Information and
Electronic Transactions Law (UU ITE).
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E-Ticarette Sahte Siparis Uygulamalarinin Normatif Incelemesi: Islam Hukuku
ve Endonezya Hukuk Cerceveleri Uzerinden Bir Degerlendirme

Ozet: Bu calisma, sahte siparis pazarlama stratejileri kullanan ticari aktorleri, [slam hukuku ve
Endonezya tiiketici koruma hukuku perspektifinden incelemektedir. Ayrica e-ticaret
platformlarinin bu tiir uygulamalara karg1 i¢ politikalar ve derecelendirme sistemleri yoluyla
gelistirdigi stratejileri de aymi hukuki cerceveler 1siginda degerlendirmektedir. Dijital
pazaryeri olarak hizla biiyiiyen e-ticaret, tiiketiciler ve sirketleri teknoloji ve uygulamalar
araciligiyla bulusturmakta; islemlerde kolaylik saglarken, tiiketicilerin iriinleri dogrudan
inceleyememesi gibi riskler de dogurmaktadir. Bu durum, tiiketicilerin degerlendirme ve
puanlamalara bagimli hale gelmesine yol agmis; magaza itibarini artirmak, tiiketici algisini
manipiile etmek ve satis istatistiklerini yapay olarak sisirmek amaciyla kurgulanan sahte
islemler ve yorumlar anlamina gelen sahte siparislerin ortaya ¢ikmasina zemin hazirlamistir.
Bu tiir uygulamalar piyasa adaletini bozmakta ve tiiketicileri yaniltmakta, dolayisiyla etik ve
hukuki sorunlar dogurmaktadir. Normatif hukuk ve etnografik yaklasimlara dayali nitel
yontem kullanilarak yiriitillen arastirmada veriler gozlem, miilakat ve dokiimantasyon
yoluyla toplanmus, tiimevarimsal olarak analiz edilmistir. Islam hukuku perspektifinden sahte
siparisler, satin alinan hizmetlerin dogrudan ve mesru bir fayda saglamamasi sebebiyle icare
bil-amel akdinin rikiin ve sartlarin1 karsilamadigindan gecersiz kabul edilmektedir.
Endonezya tiiketici koruma hukuku agisindan ise sahte siparisler, tiiketici haklarini ihlal
etmekte ve ticari aktorlerin yitkiimliiliiklerini ihlal etmektedir. Incelenen platform stratejileri,
Islami ilkelere uygunluk géstermekte ve Endonezya Bilgi ve Elektronik Islemler Yasasina (UU
ITE) riayet etmektedir.

Keywords: Tiiketici Koruma, E-ticaret, Dolandiricilik, Endonezya, [slam Hukuku,

Pazarlama.
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Introduction

Online buying and selling or often known as e-commerce is a combination of
technology, applications, and businesses that connect companies or individuals as
consumers to conduct electronic transactions, exchange goods, and exchange
information via the internet.! The convenience offered by in this transaction makes e-
commerce increasingly attractive to the public. However, behind this convenience, there
are some disadvantages, one of which is the limitation of buyers in seeing the condition
of the goods directly. As a result, they must rely on reviews and ratings given by other

consumers to assess the quality of a store.

Consumer ratings and reviews are the main factors that potential buyers consider
before making a transaction. Recently, there have been many fictitious consumer
reviews circulating. Buyers never feel, hold or use the goods but can easily give positive
reviews and ratings to the store. Finally, this phenomenon has become one of the
strategies that are considered to increase the credibility of the platform rating. This

strategy is known as fake orders or fictitious orders.

Fake orders are a deliberate attempt to create fake orders on an e-commerce platform
for a specific purpose, such as enhancing a seller's reputation, increasing store ratings,
manipulating reviews, or giving the impression that a product has a high sales rate. This
strategy involves fictitious orders placed by certain parties, either independently by the

seller or through other parties, with or without actual payment.

In practice, online shop owners cooperate with fake order service providers to make
purchase orders, such as purchasing goods in general, using the destination address and
name that has been provided, then fake order service providers can also provide fake
reviews of products in the store. After that, the shop owner pays a service fee or fee to
the service provider according to the conditions provided by the fake order service

provider.’

This strategy is a form of digital marketing that intersects with the principles of

Islamic law. When viewed from the ijarah bil al-amal contract, the services offered in

! Taufiq Agusman Damanik, Fake Order Law to improve store reputation in Online Shop Shoes, (North
Sumatra: Repository UIN North Sumatra, 2023), 5

2 Initial D (identity disguised), Interview, Wonogiri, February 28, 2024.
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fake orders intersect with the principle of usefulness. In the ijarah bil amal contract, there
are provisions regarding the benefits of services that must be felt directly, while in the
fake order itself, the services purchased from the fake order service seller are not directly
felt by the business actor. The store of the business actor himself is not guaranteed to get

a high store rating.

In addition to Islamic law, Law Number 1 of 2024 concerning amendments to Law
Number 11 of 2008 concerning Electronic Information and Transactions or ITE Law is
the main legal basis for trade transactions using electronic media. Article 9 of the ITE
Law explains that "Business actors offering products through the Electronic System must
provide complete and correct information relating to the terms of the contract,
producers, and products offered". Meanwhile, in the context of positive law in Indonesia,
consumers have the right to obtain correct, clear, and honest information regarding the

products and services they will buy. *

Considering the negative impact caused, Indonesia should be more serious in
enforcing the law against the practice of fake reviews so that fake orders are not
considered as something normal and as if they do not harm any party. In fact, many
business actors abuse the e-commerce system by placing fake orders. This practice
contradicts the principle of honesty in Islamic law and consumer protection law, which
requires true and not misleading information. The lack of law enforcement against fake
orders shows the gap between existing regulations and the reality of their

implementation.

Some relevant studies that support the research include: first, researcher Febrian Fitri
Permatasari in her research on online buying and selling with hoax images and
testimonials in Ponorogo, concluded that buying and selling with hoax images is not
valid because it contains elements of gharar and hoax testimonials reflect dishonest

efforts to gain profit.*

3Law Number 1 Year 2024 on the Second Amendment to Law Number 11 Year 2008 on Electronic Information
and Transactions , Article 9.
4 Febrina Fitri Permatasari Santoso, Review of Islamic Law on Online Buying and Selling that Includes Hoax

Pictures and Testimonials in Ponorogo, Thesis, (Ponorogo: Ponorogo State Islamic Institute, 2018), 2.
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Second, Jainal Shahroni's research on online motorcycle taxis in Ponorogo concluded
that the practice of wages is legal, but fictitious orders are void because they include

defaults that harm drivers.’

Third, Desi Alfiani's research on the sale and purchase of random clothing at
Ekifashion Ponorogo shows that this practice is not valid in Islamic law because it

contains gharar and uncertainty of goods.®

Fourth, Amelia Pramesty Putri's research on the practice of fake orders at @laziah
shop concluded that this action contains gharar, violates Islamic business ethics, and

shows the non-application of the principles of divinity and truth ./

Fifth, Diah Lailatul Awallia's research entitled research on the effect of testimonials
and celebrity endorsement on purchase interest shows a significant relationship between

the two and an increase in student purchase interest.?

Sixth, Roudhotul Ummah's research on dropshipping at ZM Store concluded that
this practice is in accordance with muamalah figh because the pillars of the contract are

fulfilled and the goods are clear according to the description.’

Seventh, Muhammad Shofiyulloh Al Lu'lu'iy's research on fake orders shows that this
practice causes harm according to Islamic law, and violates Article 28 of the ITE Law and
Article 62 of the GCPL Law, with a criminal threat of up to 6 years or a maximum fine
of IDR 2 billion."”

5 Jainal Shahroni, Islamic Law Review of Online Ojek Services in Ponorogo Regency, Thesis, (Ponorogo:
Ponorogo State Islamic Institute, 2020).

¢ Desi Alfiani, Review of Islamic Law on the Sale and Purchase of Clothing by Random at the Eksifashion
Ponorogo Onlineshop Shop, Thesis, (Ponorogo: Ponorogo State Islamic Institute, 2022).

7 Amelia Pramesty Putri Wardani, Review of Sharia Economic Law on the Practice of Fake Orders to Raise
Store Ratings (Case Study at @laziah shop Online Store), Thesis, (Semarang: Walisongo State Islamic University,
2023).

8 Diah Lailatul Awllia, The Influence of Testimonials and Endorsement Celebgrams on Purchasing Interest in
Online Shops through Instagram Social Media at the Faculty of Sharia IAIN Ponorogo, Thesis, (Ponorogo,
Institut Agama Islam Negeri Ponorogo, 2018).

? Roudhotul Ummah, Review of Muamalah Jurisprudence on Selling and Buying Dropshipping System at Online
Shop ZM Store Ronowijayan Siman Ponorogo District Thesis, (Ponorogo, Ponorogo State Islamic Institute,
2018).

10 Muhammad Shofiyutulloh Al Lu'lu'ly, Fake Order Practices to Increase Online Store Ratings in the Perspective
of Islamic Law and Positive Law, Thesis (Yogyakarta: State Islamic University Sunan Kalijaga, 2024)
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The difference between previous studies and the research conducted by the author
lies in the focus of the research. This research focuses on the digital marketing strategy
of fake order practices in e-commerce from the perspective of Islamic law and consumer
protection based on Law Number 8 of 1999 concerning Consumer Protection and Law
Number 11 of 2008 concerning Electronic Information and Transactions. In addition,
this research also discusses e-commerce platform policies in overcoming fake orders

through internal policies and scoring systems.

In this research, the author uses qualitative research (field research). Data collection
techniques by observing the practice of fake orders, interviews with the parties involved,
and documentation to obtain data on the practice of fake orders and collect evidence of
legal regulations relating to orders. The analysis process is carried out with three steps,
namely data reduction, data presentation and conclusion drawing on how the practice of
fake orders in e-commerce buying and selling is reviewed from Islamic law and
consumer protection law in Indonesia and how e-commerce platform strategies in
overcoming fake order practices through internal policies and rating systems from the

perspective of buying and selling in Islamic law and consumer protection.
1. Ijarah Bil Al-Amal

The definition of ijarah from the Arabic word al-ajru means al-iwadl which means
compensation and wages."! Meanwhile, according to the Big Indonesian Dictionary is a
wage or rent given after cooperation in accordance with Islamic law. Ijarah al amal is
hiring someone to do a job.”? This ijarah agreement is closely related to the issue of wages

in several ways. Therefore, the discussion is more focused on work or labor (ajir).

One of the legal bases for ijarah bil al-amal is Qs. At-Thalaq verse 6, which states: "If
they nurse your children for you, then give them their wages." In order for the ijarah bil al-
amal contract to be valid according to Sharia, the pillars and conditions must be met.
According to the majority of scholars, the pillars of ijarah consist of four elements,
namely the parties to the contract, namely the existence of the parties to the contract,
namely the mu'jir (the one who gives the wage) and the musta'jir (the one who receives

the wage), the sighat (ijab and qabul), the wage (ujrah), and the benefit of the goods that

! Subairi, Figh Muamalah, (Pamekasan: Duta Media Publishing, 2021), 92.
12 Ibid., 142.
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are not contrary to Islamic law and can be utilized directly.” In addition, there are several
conditions in ijarah bil al-amal, including the parties to the contract must be mature and
intelligent, both parties are mutually willing and there is no element of coercion, the
benefits of the object of ijarah must be perfectly known and halal according to Shara'"
In its implementation, the ijarah contract must also pay attention to several principles of
engagement in Islamic law, such as the principle of equality or equality (Al-Musawah), the
principle of justice (al-adalah), the principle of freedom of contract (hurriyah), and the

principle of benefit."
2. Consumer Protection

Law No. 8/1999 on Consumer Protection (UUPK) regulates the rights of consumers
and the obligations of businesses to ensure consumer protection. According to AZ
Nasution, consumer protection is a law that contains principles and rules that regulate
and protect consumer interests.'* Purba emphasizes that this protection aims to create a

mutually beneficial relationship between consumers and business actors.

Some consumer rights are regulated in Article 4 of the GCPL, including the right to
comfort, security, and safety in obtaining goods or services; the right to correct, clear,
and honest information; and the right to receive guidance and consumer education.”® On
the other hand, in Article 7 of the GCPL, business actors also have the obligation to
provide clear information, maintain the quality of goods and services, and serve
consumers honestly and non-discriminatorily.” As well as Article 8 paragraph 1 letter
(f), it is explained that business actors are prohibited from producing and / or trading

goods or services that are not in accordance with the promises stated in the label,

3 Akhmad Farroh Hasan, Figh Muamalah from Classic to Contemporary (Theory and Practice), (Malang: UIN-
Maliki Malang Press), 53-54.

14 Syaikhu, Ariyadi, Norwili, Fikih Muamalah Understanding Concepts and Contemporary Dialectics, 138-141.

15 Suryaningsih, The Practice of Renting Kos with a Per-Hour System in the Perspective of Sadd Adz-Dzari'ah,
Thesis, (Kediri: IAIN Kediri, 2021), 17-19.

16 Puteri Asyifa Octavia Apandy, et al, "The Importance of Consumer Protection Law in Buying and Selling,"
Jayakarta ~ Management &  Business  Journal 3, no. 1 (7  July2021), 15.  https:
https://doi.org/10.53825/jmbjayakarta.v3i1.85

17 Abdul Halim Barakatullah, Consumer Protection Law: Theoretical Studies and Development of Thought, (Bandung:
Nusa Media, 2008), 47.

8 Ahmad Miru and Sutarman Yodo, Consumer Protection Law, (Depok: PT Raja Grafindo Persada, 2004), 38
19 1bid. 52
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information etiquette, advertising or sales promotion of these goods and / or services.
Actors who violate these provisions will receive sanctions in accordance with Article 62
of the GCPL. %

In addition, Law Number 11 of 2008 concerning Electronic Information and
Transactions, according to Article 1 paragraph 10 of the ITE Law, electronic transactions
are legal actions carried out using electronic media. Article 15 regulates electronic system
organizers who are obliged to ensure safe and reliable operations, except in force majeure
or negligence. Article 16 regulates organizers to meet certain requirements. Article 28
paragraph 1 prohibits the dissemination of false information that harms consumers.
Article 45 paragraph 1 of Law Number 1 Year 2024 on the Amendment to Law Number
11 Year 2008 on Electronic Information and Transactions adds the provision of criminal
sanctions for those who deliberately distribute misleading information, with

imprisonment of up to six years or a maximum fine of one billion rupiah.
3. Fake Order

Fake orders are a fraudulent practice in the e-commerce world, where sellers make
fictitious purchases of their own products. The goal is to trick potential buyers into
buying goods at the store. The order is placed using another account or the services of a

fake buyer to rate the store.”!

4. Business Actors Who Use Fake Order Marketing Strategies Viewed from

the Perspective of Islamic Law and Consumer Protection Law in Indonesia
4.1. Fake Order Viewed from the Perspective of Islamic Law

The phenomenon of fake orders in e-commerce is also rampant on social media such
as Facebook. Online shop owners use this service to boost their reputation instantly. The
process is simple, they just comment "want" or "interest" on the service provider's post,
then are directed to the inbox or WhatsApp. The service provider explains that fake
orders are made by sending products to a certain address. The rate is Rp 3,000-Rp 6,000

per account, depending on the number of accounts. Each account provides five-star

20 Law of the Republic of Indonesia Number 8 Year 1999 on Consumer Protection, Article 62.

% Digifolium, 5 Reasons Why Shopee Fake Order Service is Quite Dangerous, https://digifolium.com/5-alasan-

mengapa-jasa-fake-order-shopee-cukup-berbahaya/#Pengertian_Fake_Order , (accessed on March 30, 2024, at
18:58).
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reviews and ratings to improve the store's image, and one transaction can even include

several products to make it look genuine.

Looking at this mechanism, it is important to analyze the fake order marketing
strategy from the perspective of Islamic law, especially the ijarah bil al-amal contract. In
Islam, ijarah is valid if it fulfills the predetermined pillars and conditions. However, if
based on the principle of ijarah bil al-amal, the fake order strategy does not comply with
the provisions of the contract because the benefits provided must be clear, real, and not

cause disputes

The benefits promised in the fake order marketing strategy such as increased
consumer confidence and potential increase in sales, however, cannot be ascertained,
thus containing gharar (uncertainty). The benefits in ijarah must be able to be delivered
and used directly without defects, while fake orders only create a false impression
without real customer experience. The object of ijarah must also be something that is
legalized by Shara', while fake orders are included in the practice of tadlis (deception)

which is contrary to the principle of transparency in Islam.

In addition, the object of ijarah is required to be halal and can be leased in a legal
transaction. However, the fake order marketing strategy includes the practice of tadlis
(deception) which is contrary to the principle of transparency in Islam and provides
misleading information that has the potential to harm other parties. Thus, fake orders

do not fulfill the pillars and conditions of ijarah, so the contract is considered void.*

4.2. Fake Order Practices Viewed from the Perspective of Consumer Protection

Law in Indonesia

4.2.1. Legal Regulation of Consumer Protection Against Fake Order Practices

Law Number 8 Year 1999 on Consumer Protection

The rise of fake order marketing strategies on e-commerce platforms violates Law

Number 8 Year 1999 on Consumer Protection, which regulates the obligations of

22 Noviyanti Ramdhani, Panji Adam Agus Putra, and Ira Siti Rohmah Maulida, "Analysis of the DSN-MUI
Fatwa on Akad Ijarah on the Practice of Endorsement Services," Journal of Sharia Economic Research, (2023), 83.
https: https://doi.org/10.29313/jres.v3i2.2789
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business actors and consumer rights. Article 7 letter (b) requires business actors to

provide correct, clear and honest information about goods/services.”

Sellers of fake order services manipulate consumer trust with positive reviews and
five-star ratings without knowing the actual quality of their products. Online shop owners
also use this service to create a positive impression by creating fake orders and providing
five-star reviews and ratings. According to content creator with TikTok account @
Andr** Yud**s said that:

"In addition to creating a positive impression, the purpose of fake orders is to increase sales
traffic, as well as ensure that the store's live stream will appear on the For You Page (FYP),
which can expand the reach of the audience, and attract more consumer attention, so as not

to lose competition with other online stores."

This violates the obligation of business actors to provide true, clear, and honest

information to consumers.

This practice violates Article 8, Paragraph 1, Letter (f), which prohibits the sale of
goods/services that do not match the promotional information. Sellers of fake order

services often do promotions using sentences such as:

"We open fake order and review shot services to increase the trust of the store to customers,
increase store and product traffic, and attract orders We provide fake order and review
services without the need to send goods. If you want your store to increase ratings and increase

sales, we are ready to help."

However, the reality is that there is no guarantee of success after using such services

and the stores involved may provide misleading information, harming consumers.

In addition, consumers are entitled to correct information according to Article 4
letter (c), which is not fulfilled in this practice. Despite using fake order services, some
stores still do not experience an increase in sales, and some are even at risk of account
blocking and legal sanctions.?* The practice of fake orders damages the trade ecosystem
because consumers become hesitant when shopping online, for fear that other stores are

also involved in fake orders.

23 Ahmad Miru and Sutarman Yodo, Consumer Protection Law, 51.

24 Des, Interview result, WhatsApps, November 30, 2024
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In addition to this, losses occur to consumers who buy goods at the store if the goods
sold do not match the promised quality. In fake orders, the information provided to
consumers often does not reflect the actual quality. This can mislead consumers who buy
products based on false information, and in the end consumers receive products that do

not match the reviews and descriptions that have been given.

According to Article 62 paragraph 1 of the GCPL, the perpetrators of fake orders, both
admins and members as well as the parties involved can be subject to a maximum

imprisonment of 5 years or a maximum fine of 2 billion.

4.2.2. Legal Regulation of Consumer Protection Against Fake Order Practices

Electronic Information and Transactions Law

Legal regulations governing electronic transactions in Indonesia are important to
ensure legal certainty. Article 1 point (2) of Law Number 11/2008 on Electronic
Information and Transactions stipulates that legal acts in electronic transactions are
conducted through computers and other electronic media . Andi Nugroho explains that
electronic transactions are buying and selling agreements between buyers and sellers
through a personal computer network, using payment methods such as credit cards or

digital money.”

Article 28 paragraph 1 of the ITE Law prohibits the dissemination of false news that
harms consumers in electronic transactions.” In the practice of fake orders, fake order
services are used to manipulate consumer confidence about the quality of a product on
an e-commerce platform by providing positive reviews and five stars, where the seller of
the service does not know the actual quality of the goods, which can influence consumer
decisions to buy the product. This fake order practice violates Article 28 paragraph 1 of

the ITE Law, regarding the dissemination of misleading information.

Business actors who violate Article 28 paragraph 1 may be subject to sanctions in the

form of imprisonment for a maximum of 6 years or a maximum fine of 1 billion in

25 Afrineldi, "Consumer Protection in Electronic Commerce (E-Commerce)," Publika 9 Scientific Journal, Vol. 9
No. 1(2021). 107. https:// frineldi, "Consumer Protection in Electronic Commerce (E-Commerce)," Jurnal IImiah
Publika 9, Vol. 9 No. 1 (2021). 107. https://doi.org/10.33603/publika.v9i1.5719

26 Law of the Republic of Indonesia Number 11/2008 on Consumer Protection, Article 28 paragraph 1.

1
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accordance with Article 45 paragraph 1 of Law Number 1 of 2024 Second Amendment

to Law Number 11 of 2008 concerning Electronic Information and Transactions.?”

The practice of fake orders causes two legal consequences, namely the agreement can
be canceled and null and void. The agreement can be canceled if the subjective conditions
are not fulfilled, which include their agreement to bind themselves and the ability to

t.2® Meanwhile, the agreement is null and void if the agreement does

make an agreemen
not meet the objective requirements, such as a certain thing and a halal cause.
Agreements that are null and void are considered to have never existed, are invalid, and

invalid.”’

In the practice of fake orders, consumers can cancel the agreement if their rights are
not fulfilled. Meanwhile, the null and void agreement applies to sellers or business actors
involved in fake orders because it does not meet the objective requirements, namely non-
halal transactions. Services related to fake orders are clearly forbidden and contrary to
applicable regulations, as stated in Law Number 8 of 1999 concerning Consumer
Protection and Law Number 11 of 2008 concerning Electronic Information and

Transactions.

5. E-Commerce Platform Strategies in Overcoming Business Actors Who Use
Fake Order Marketing Strategies Through Internal Policies and Rating Systems

from the Perspective of Islamic Law and Consumer Protection Law in Indonesia

5.1. E-Commerce Platform Strategies in Overcoming Business Actors Who Use
Fake Order Marketing Strategies Through Internal Policies and Assessment

Systems in the Perspective of Islamic Law

In response to sellers who commit several fraudulent practices in online buying and
selling transactions, the Shopee, Lazada, and TikTok Shop platforms implement strict

policies and careful supervision to prevent and handle fraudulent practices, including

27 Law of the Republic of Indonesia Law Number 1 of 2024 Second Amendment to Law Number 11 of 2008
concerning Consumer Protection, Article 45 paragraph 1.

28 Stephanie Nathania Maramis, et al, "Legal Study on the Validity of Online Buying and Selling on Facebook
Applications", Lex Privatum. 11. no.4 (May 8, 2023), 5.

2 Ridwan, Indonesian Contract Law in Comparative Perspective (Part One), 192
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fake orders. These policies are designed with each platform's requirements in mind to

maintain the integrity of the e-commerce ecosystem and ensure fair transactions.

The strategy of e-commerce platforms such as Lazada, Shopee and TikTok Shop has
the principle of justice and the principle of benefit in accordance with Islamic law. These
three platforms implement Anti Brushing policies to prevent falsification of store
performance, including fake orders. They also have systems that detect unnatural spikes
in orders and monitor seller and buyer account behavior, including purchase history and

patterns.

This policy reflects the principle of benefit in ijarah, which emphasizes that
transactions should bring benefits and avoid harm. With such detection and monitoring
systems, the platform protects consumers from fake reviews and encourages healthy

competition among sellers, creating a transparent and fair e-commerce ecosystem.

In addition, the platform implements a penalty point system, which allows users to
be aware of violations on their accounts, and provides an appeal system as a remedy
mechanism. This system reflects the principle of fairness, which demands transparency,

fulfillment of agreements, and the right of users to appeal the sanctions.

5.2. E-Commerce Platform Strategies in Overcoming Business Actors Who Use
Fake Order Markerting Strategies Through Internal Policies and Assessment

Systems from the Perspective of Consumer Protection Law

The policies implemented by Shopee, Lazada, and TikTok aim to protect consumers
and business actors, as well as ensure rights, fairness, security, and safety in transactions.

This policy is in line with Law Number 11 of 2008 concerning Electronic Information.
5.2.1. Lazada Platform

Lazada is a Singapore-based e-commerce platform founded by Rocket Internet in 2011
and started operating in Indonesia in 2012. Lazada implements 2 two business models,
namely business to consumer (B2), which sells goods and services online to end consumers,
and business to business (B2B), which Lazada conducts business online in collaboration with

other companies.*

3 Muhammad Igbal Nasution, Indriani Suci, and Nurbaiti Nurbaiti, "E-Commerce Facilities (Lazada) Increase
the Purchase Interest of Indonesian People," Scientific Journal of Management, Business and Accounting Students
(JIMMBA), Vol. 3, No. 6 (24 December2021), 1231. https://DO1:10.32639/jimmba.v3i6.989
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Lazada provides various features to facilitate online shopping and implements policies
to prevent losses due to fraudulent practices such as fake orders, Law Number 11 of 2008

concerning Electronic Information and Transactions.

Article 15 paragraph 1 states that "Every Electronic System Operator must operate
the Electronic System reliably and safely and is responsible for the proper operation of
the Electronic System." Paragraph (2) confirms that "Electronic System Operator is
responsible for the Operation of its Electronic System". While Paragraph (3) provides an
exception that "The provisions referred to in paragraph (2) shall not apply in the event
that it can be proven that force majeure, fault, and/or negligence of the Electronic System

user occurred.’!

Lazada's Anti-Brushing Policy and having a system to detect any cheating for platform
users is in line with Article 15 paragraph 1 of Law Number 11 Year 2008 on Electronic
Information and Transactions, which emphasizes the importance of the integrity and
reliability of electronic systems. Lazada's implementation of penalty points is in
accordance with Article 15 paragraph 2, to ensure users comply with the rules and
maintain legitimate transactions. In addition, as per Article 15 paragraph 3, losses due to

user violations are not the responsibility of the platform.

Article 16 paragraph 1 of Law Number 11 of 2008 concerning Electronic Information
and Transactions stipulates that every Electronic System Operator must operate a system
that meets minimum requirements. Article 16 paragraph 1 letter (a) states that it can
display back Electronic Information and/or Electronic Documents intact in accordance with the
retention period stipulated by laws and regulations”. Letter (b) states that "can display back
Electronic Information and/or Electronic Documents intact in accordance with the retention
period stipulated by the Laws and Regulations”. Letter (c) states that "can operate in accordance
with the procedures or instructions in the Implementation of the Electronic System." Letter (d)
states that "equipped with procedures or instructions announced in language, information, or

symbols that can be understood by the party concerned with the Electronic System

3t Law of the Republic of Indonesia Law Number 11 of 2008 concerning Electronic Information and
Transactions, Article 15.
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Implementation." Finally, letter (e) states that "has an ongoing mechanism to maintain the

novelty, clarity, and accountability of the procedures or instructions?

Lazada's provisions are in line with Article 16 paragraph 1. In article 16 paragraph 1
letter (a) which regulates the information displayed must be intact through the Store
Health feature. Through Anti Brushing, which prohibits falsification of store
performance, which aims to protect the integrity, confidentiality, and accessibility of
electronic information, with letters and has an unnatural order surge detection system,
monitoring suspicious transaction patterns. Lazada provides consequences for sellers
who violate the platform's terms of use (b). Through the point penalty system, Lazada
can ensure that the platform operates in accordance with the set procedures or
instructions, as stated in letter (c). Lazada's terms of use of the platform governing user
obligations and prohibited activities are in line with letter (d) and letter (e). which
require electronic systems to be equipped with clear procedures and ongoing

mechanisms to maintain the novelty and clarity of the procedures.
5.2.2. Shopee Platform

By downloading and registering on the Shopee platform, users are deemed to have
understood, understood, and agreed to the entire contents of the terms and conditions.
These terms and conditions are a form of legal and binding agreement between the user

and Shopee.

These terms and conditions cover various aspects, such as: definitions, accounts,
passwords and security, sales transactions, storefront arrangement, commissions, prices,
shipping rates, content, types of goods, gold merchants, credit cards, forms of promotion,
delivery of goods, withdrawal of funds, disclaimer of warranties and limitation of
liability, release, indemnification, choice of law and renewal. ** This policy is designed to
be in line with the applicable provisions, namely Law Number 11 of 2008 concerning

Electronic Information and Transactions.

32 Law of the Republic of Indonesia Law Number 11 of 2008 concerning Electronic Information and
Transactions, Article 16 paragraph 1.

3 Ari Apriatman Molle, et al, "Legal Protection of Shopee Consumers for Goods That Do Not Match Product
Descriptions," Pattimura Law Study Review, Vol. 1, No. 1 (August 1, 2023), 10. https:// DOL
https://doi.org/10.47268/palasrev.v1i1.9969
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Article 15 of Law Number 11/2008 on Electronic Information and Transactions (ITE
Law) regulates the responsibility of electronic system organizers, which is regulated in
three paragraphs. Paragraph (1) states that "Every Electronic System Operator must operate
the Electronic System reliably and safely and is responsible for the proper operation of the
Electronic System". Article 15 paragraph (2) confirms that "The Electronic System Operator
is responsible for the Operation of its Electronic System.". However, Article 15 paragraph (3)
provides an exception, "The provisions referred to in paragraph (2) shall not apply in the event
that it can be proven that force majeure, fault, and/or negligence of the Electronic System user

occurred>

In that Article, the ITE Law embraces a conditional liability system, where providers
are responsible for the systems they operate, but can avoid liability if the actions of third
parties cause interference. This also applies in e-commerce transactions, where service
providers can also be held liable based on agreements with sellers. This provision
emphasizes the importance of clarity of responsibility and protection in the digital

ecosystem.

Shopee implements an account blocking and fake review reporting policy to
maintain and integrity of transactions on the platform. The Anti-Brushing policy is also
implemented to prevent order forgery and fraud, including fake orders. To detect it,
Shopee regularly checks the review history and purchase patterns of suspected stores.
Analysis is done on suspicious patterns, such as spikes in positive reviews, unnatural

review language, or similarities in transactions from certain accounts.

Shopee also provides an account recovery mechanism for users who experience
restrictions or blocks. Reporting fake reviews is an important step to prevent review
manipulation and maintain the integrity of e-commerce transactions. This policy is in line
with Article 15 of Law Number 11/2008 on Electronic Information and Transactions
(UU ITE), which requires electronic commerce platforms, such as Shopee, to conduct

electronic commerce in an open and secure manner

Article 16 paragraph 1 of Law Number 11 of 2008 concerning Electronic Information

and Transactions (UU ITE) stipulates that every Electronic System Operator must

3 Law of the Republic of Indonesia Law Number 11 of 2008 concerning Electronic Information and

Transactions, Article 15.
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operate an electronic system that meets certain minimum requirements. In paragraph 1
letter (d), it is explained that "equipped with procedures or instructions announced with
language, information, or symbols that can be understood by the parties concerned with the
Electronic System Implementation." In addition, article 16 paragraph 1 letter (e) emphasizes
that "has an ongoing mechanism to maintain the novelty, clarity, and accountability of

procedures or instructions®

With various mechanisms in place, the electronic system is expected to be
continuously updated according to technological developments and user needs. These
updates include features to handle Anti-Brushing activities, strict monitoring of fraud in

reviews and transactions, and fraud reporting by sellers.

One of the measures taken is to provide an appeal form for users who feel aggrieved
by account restrictions, so that they can restore access by filling out the form provided.
In addition, through the ratings and reviews feature, consumers can report fraudulent
activities.

5.2.3. TikTok Platform

Tiktok Shop was introduced as a new feature in the TikTok app on April 17, 2021.
This feature is known as a social commerce product that is able to connect producers,
sellers, buyers, and creators, while providing an easy, fun, and convenient shopping
experience. TikTok Shop allows producers and sellers to grow their business through
short video content, live shopping features, and collaboration with YouTubers on their

TikTok business accounts.*

TikTok Shop has a policy against misuse of Tokopedia's TikTok Shop platform that
applies to sellers and creators on the TikTok Shop platform. This policy is also included
in the Seller Terms of Service / Creator Terms of Service which all Sellers and Creators
must comply with. Tokopedia's TikTokShop| policies and guidelines are regularly
updated. This policy is designed to be in line with the applicable provisions, namely Law

Number 11 of 2008 concerning Electronic Information and Transactions.

% Law of the Republic of Indonesia Number 11 of 2008, Article 16.

% Laury Kaniasti/Mg2, "History of TikTok Shop in Indonesia, from Banned to Present Again," in
https://bekasi.inews.id/read/382453/sejarah-tiktok-shop-di-indonesia-dari-dilarang-hingga-hadir-kembali,
(accessed on November 23, 2024).
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The TikTok Shop platform policy is in line with Law Number 11 of 2008 concerning
Electronic Information and Transactions, especially article 15 paragraph 1, which states
that "Every Electronic System Operator must operate the Electronic System reliably and safely
and is responsible for the proper operation of the Electronic System." Paragraph (2) confirms

that "Electronic System Operator is responsible for the operation of its Electronic System".

Article 15 paragraph (1) has been realized through the Milestone system, which works
to ensure compliance with platform policies, including in preventing fake reviews aimed
at increasing consumer interest. The system monitors seller activity in real-time and

detects suspicious behavior that violates policies, such as review manipulation.

Meanwhile, Article 15 paragraph (2) is in line with the penalty point policy that
TikTok Shop implements as a form of responsibility. By sanctioning violators, the
platform seeks to enforce rules designed to protect other users from fraudulent acts In
addition, the provision of the appeal feature reflects TikTok Shop's efforts to take full

responsibility for its system.

Article 16 paragraph 1 of Law Number 11 of 2008 concerning Electronic Information
and Transactions stipulates that every Electronic System Operator must operate a system
that meets minimum requirements. Article 16 paragraph 1 letter (a) states that it can
display back Electronic Information and/or Electronic Documents intact in accordance with the
retention period stipulated by laws and regulations”. Letter (b) states that "can display back
Electronic Information and/or Electronic Documents intact in accordance with the retention
period stipulated by the Laws and Regulations". Letter (c) emphasizes "can operate in

accordance with the procedures or instructions in the Implementation of the Electronic System.

The TikTok Shop platform has complied with the provisions of Article 16 paragraph
1 subparagraphs (a), (b), and (c) by providing a "Violation Record" feature that allows
sellers to access information regarding violations and their causes. TikTok Shop
prohibits subsidy abuse, such as price manipulation, and requires sellers and creators to
comply with its Terms of Service. TikTok Shop's policies and guidelines are regularly

updated to keep them in line with the latest developments.

5.3. Blocking of Online Stores Involved in Fake Order Practices by E-Commerce
Platforms

The case of blocking one of the store accounts named Orip*rf*um.INDO due to the

fake order strategy to increase ratings reflects the application of the principles of benefit
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and justice in ijarah bil al-amal and compliance with consumer protection law. The
principle of benefit emphasizes that transactions must provide benefits and avoid harm.
In this case, Shopee blocks accounts and removes products that are detected as fake orders
to protect consumers from misleading reviews. The principle of justice is reflected in the
application of sanctions for violators according to the platform's rules, while still

providing an opportunity for users to appeal.

Meanwhile, from positive law, Shopee's steps in handling fake orders made at one of
these perfume shops are in accordance with Law Number 11 of 2008 concerning
Information and Electronic Transactions (ITE Law). In Article 15 paragraph (1) that the
electronic system organizer must organize a reliable and secure system and be
responsible for its operations. In this case, Shopee implements an automatic detection
system that allows blocking accounts that are indicated to have made fake orders, where
the perfume shop account owner cannot access his account again because a violation was
detected. In addition, Article 16 paragraph (1) of the ITE Law regulates that electronic
systems must have a mechanism to maintain the clarity and accuracy of information,

which in this case is realized through the elimination of fake products.

Although Lazada, Shopee, and TikTok Shop platforms have implemented policies and
systems to detect fraud in their use such as fake order strategies. However, the three
platforms have not been able to fully detect fraudulent fake order practices. Perpetrators
continue to find ways to avoid detection, as shared by the @@E-Comm™****e Gude™*

account, which suggests using different IPs, User IDs, Product IDs, and buyer addresses.

Given the prevalence of this practice, e-commerce platforms need to tighten
detection systems, update algorithms, security, and increase transparency and education
for users. Weak sanctions also deter the perpetrators, so policies must be stricter to

prevent fraud from continuing.

The fake order strategy has a negative impact on all parties, including consumers,
businesses, and the e-commerce ecosystem as a whole. Consumers are at risk of getting
inappropriate products, which results in a loss of trust in the rating and review system.
Honest sellers also feel the impact, as they lose buyers due to competition with stores
that use fake order strategies. As a result, the reputation of e-commerce decreases, which

can reduce the number of users
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To avoid losses, consumers are advised to shop at official stores marked with the
"Mall | ORI" logo and be more selective in reading reviews. Fake reviews usually have

similar language patterns and accounts with unusual names.
Conclusion

This research is used to find out how business actors who use fake order marketing
strategies from the perspective of Islamic law and consumer protection law in Indonesia,
are not in accordance with the pillars and conditions of ijarah bil amal because the
promised benefits in the form of increased consumer confidence and potential sales
increases cannot be ascertained, so they contain gharar (uncertainty) and create a false
impression without real customer experience. Meanwhile, consumer protection law
violates articles 4, 7, and 8 of Law Number 8 of 1999 concerning Consumer Protection,
which results in a maximum criminal sanction of 5 years in prison or a maximum fine
of Rp 2 billion in accordance with article 62 of the GCPL. Based on Law No. 11 of 2008
on Electronic Information and Transactions, violating Article 28 regarding the
dissemination of false news that can be detrimental in electronic transactions. This is
punishable by a maximum prison sentence of 6 years or a maximum fine of Rp. 1 billion.
In the practice of fake orders, the agreement can be canceled by law if the aggrieved
consumer reports the shop involved in the fake order for non-fulfillment of consumer
rights and business obligations. The e-commerce policy strategy implemented by the
Shopee, Lazada, and TikTok Shop platforms has fulfilled the principles of the ijarah bil
al-amal agreement, namely the principle of benefit and the principle of justice. In the
perspective of consumer protection, the platform's policy has also referred to the
Implementation of Electronic Systems regulated in Article 15 and Article 16 of Law

Number 11 of 2008 concerning Electronic Information and Transactions (ITE).

This research uses a qualitative method based on observation to explore the fake order
marketing strategy in depth, interviews with the parties involved to obtain clearer
information, and documentation to collect data related to the practice and relevant legal
regulations. This method is effective in analyzing the fake order strategy from the
perspective of Islamic law and consumer protection and understanding the steps if taken
by the platform related to fraud. The theories of Islamic law and consumer protection
were used to analyze the fake order strategy and the platform's policies, in order to

determine the response of both laws to this case.
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In future research, it is recommended to use quantitative methods through surveys
to measure how much influence reviews and ratings have on the decision to purchase
goods or services, as well as the influence of fake orders to increase sales at online stores,
and how the practice of fake orders affects the increase in sales at online stores.s In
addition, further research can examine the economic impact of fake order practices on
the e-commerce industry and conduct comparative studies with fake order policies in

other countries.
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Parcalanmis Kimlik Bozuklugunda Cezai Sorumluluk ve Yargilama Usuliinii
Yonlendirmek: Banglades igin Cerceve ve Oneriler

Ozet: Parcalanmis Kimlik Bozuklugu (PKB), ceza hukukunun hem maddi hem de usul
boyutunda geleneksel yargi anlayisina 6zgiin zorluklar getirmektedir. Banglades'teki
hukuk literatiirii, bu kayg: verici konuyu ele almakta biiyiik lciide sessiz kalmis, hatta
kayitsiz goriinmiistiir. Bu makale, Banglades'in mevcut ceza yasalar: ile PKB hastalarinin
ceza sorumlulugu arasindaki boslugu kapatmayr amaclamaktadir. Calisma, 6ncelikle
PKB'nin dogasina ve igsel kisilikler arasindaki etkilesime 1s1k tutarak baslamaktadir.
Ardindan, hak-6dev temelli bir analizle bu alternatif kisiliklerin “kisilik” statiisiinii
ortaya koymaktadir. Bu alandaki diger calismalardan farkl olarak, karsilikli amnezik, tek
yonlii amnezik ve es-bilingli gibi farkli PKB durumlari icin yeni bir ceza sorumlulugu
Olctim cercevesi gelistirmektedir. Polis sorgusu asamasi ve uzman goriisiiniin delil degeri
iizerine disiinerek, PKB hastalarinin yargilanma usuliinii 1898 Ceza Muhakemeleri Usul
Kanunu (CrPC 1898) ile uyumlu sekilde énermektedir. Son olarak, bu tiir davalarda
reformcu teoriye dayali en uygun sonucu vurgulamakta ve hukuki yapida baz
degisiklikler O6nermektedir. Makale, mevcut boslugu gidermek amaciyla PKB
perspektifiyle bakildiginda Banglades hukuk sistemine dahil edilebilecek bir dizi
degisiklik 6nerisiyle sona ermektedir.
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Introduction

Liability, whether civil or criminal, is the legal bond or vinculum juris that exists between
the wrongdoer and the evil consequences of his wrong.! The object of criminal or penal
liability is the punishment of the wrongdoer.? The liability of a murderer to be punished,
for example, is penal in nature. While with this end in view, measuring liability may
sound to be a script-fueled mechanical task, life does not always go the way we want.
Complexity may arise as to determining the criminal liability of a person affected by DID.
A psychiatric examination of the offender may reveal that the crime was perpetrated not
by him, but by his alter ego, who at the time of the offence might have been in a dormant

state within the offender himself.

This paper is structured into five parts. The first part explores the nature of
Dissociative Identity Disorder (DID) and the reciprocal functionalities of the alter
personalities that resides within. It lays the groundwork for the analyses that follow by
establishing the personhood of alter personalities in the legal jurisprudence. The second
part dissects the applicability of the defence of insanity across the three different states
of DID. The fourth part delineates the procedural framework for the trial of individuals
with DID. Finally, this paper concludes by pointing out some recommendations for
amendments that, when viewed through the lens of DID, could be incorporated into our

corpus juris to address the existing lacuna in this area.
1. Dissociative Identity Disorder (DID)

Dissociative Identity Disorder (DID) is characterized by the presence of two or more
distinct identities or personality states, each with its own patterns of perceiving,
thinking, and relating to the environment and the self where at least two of these
identities or personality states recurrently take control of the person’s behavior.? It has
also been shown that the identities may also differ in age, gender, preferences, and even

handwriting.* Hence, persons coming down with DID have one physique, but not one

! Jayakumar, N. K. Lectures in Jurisprudence. 3rd ed. Gurgaon: LexisNexis, 2015.

% Jayakumar, Lectures in Jurisprudence.

3 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, 5th ed. (Arlington, VA:
American Psychiatric Publishing, 2013), 292.

4 Corbett H. Thigpen and Hervey Cleckley, “A Case of Multiple Personality,” Journal of Abnormal and Social
Psychology 49, no. 1 (1954): 135.
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psyche. Dissociation operates as a defense mechanism when an individual confronted
with severe trauma shuts himself off and ends up creating any one or more personalities
inside his mind to help him avoid the traumatic experiences.’ Resultantly,
personalization of an individual does not get fully developed because the traumatic

information is stored in different parts of the identity, so called alters.®
1.1. The Interplay of the Minds Inside

DID is marked by the coexistence of the host and alter identities that are fragmented
from each other with limited or no communication.” Host personality is the one that
remains present from birth and for the maximum time afterwards, whereas alter
personalities are those that develop in course of time as a shield to combat trauma.?
Putnam conceptualizes alter personalities as highly discrete states of consciousness
organized around a prevailing affect, sense of self (including body image) with a limited
repertoire of behaviors and a set of state dependent memories.” Ozturk and Sar have

identified three forms of awareness of the personalities:"

A) Mutual Amnesic: Where host and alter personalities are not aware of the

existence of one another.

B) Unidirectional Amnesic: Where host personality is unaware of others but

other personalities are aware of him.
C) Co-conscious: Where all personalities are reciprocally aware of one another.

These states of DID, it is submitted, might function as catalyst in determining

criminal liability of those who perpetrate crime under the influence of their alter.

5 Mudit Saxena, Sachin Tote, and Bhagyesh Sapkale, “Multiple Personality Disorder or Dissociative Identity
Disorder: Etiology, Diagnosis, and Management,” Cureus 15, no. 11 (2023).

¢ Stefane M. Kabene, Nazli Balkir Neftci, and Efthymios Papatziki, “Dissociative Identity Disorder: Guilty or
Not Guilty,” Frontiers in Psychology 13 (2022).

7 Kabene, Neftci, and Papatziki, “Dissociative Identity Disorder”.
8 Kabene, Neftci, and Papatziki, “Dissociative Identity Disorder”.

% Erdinc Oztiirk and Vedat Sar, “Formation and Functions of Alter Personalities in Dissociative Identity
Disorder: A Theoretical and Clinical Elaboration,” Journal of Psychopathology and Clinical Psychology 6, no. 6
(2016): 385.

10 Gztiirk and Sar, “Formation and Functions,” 385.
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1.2. Are ‘Alter Personalities’ Persons in Jurisprudence?

Salmond defines person as ‘any being whom the law regards as capable of rights and
duties’." To put it simply, persons are the substances of which rights and duties are the

attributes. 2

When alters are present, they are adequately capable of rights and duties. As an
illustration, Article 31 of the Constitution sanctions equal protection of law and admits
of no restrictions to be imposed by the legislators. If a host personality in the face of
extreme physical and sexual abuse develops an alter personality, makes the alter suffer
the abuse and subsequently that alter personality carrying the body moves to the court
to punish the wrongdoer, can the court deny his constitutional right? Let us think it
from the other way around. If the alter perpetrates any other offence, can the court say
that he was under no duty to respect the right of others just because he is an alter? Both

of these questions, it is submitted, seem to have a negative answer.

Daniel Dennett (1976), a philosopher, has identified six theme that are prominent in

philosophical discussions of personhood -

i) rationality;

ii) subject of intentional predicates;

iii) recipient of a certain stance or attitude — a person is a moral object;
iv) capable to reciprocate when such a stance if taken a person is a moral

subject or agent;
v) usage of language;
vi) having a special kind of consciousness, perhaps self-consciousness.”

The case of Billy Milligan, charged with rapes and robberies at Ohio State University
in 1977, starkly illustrates how alters come within the purview of Dennett’s theme. It was

found that the crimes were committed not by Billy, the host personality long absent from

' Salmond, John William. Jurisprudence. 7th ed. London: Sweet & Maxwell, 1924, p. 329.

12 Khan, Hamiduddin. An Introduction to Jurisprudence. 2nd ed. Dhaka: Ideal Library, 1973, 167.

3 Dennett, Daniel C. Brainstorms: Philosophical Essays on Mind and Psychology. Cambridge, MA: MIT Press, 1978,
pp- 267-285.
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consciousness due to suicidality, but by his alters Adalana and Ragan." Each alters had
different handwriting, accents, and physical mannerisms.”* After blackouts when one of
the alters acted, the others had no recollection of those events.'® It therefore follows that
alters have different memories, different emotions, different likings and when they
intend to do any act, they do so with their own intent only, and not with that of the host
or of any other. Mens Rea (Guilty Mind), a constituent element of crime, can also be
formed by the alter alone. The sole deprivation of alters lies in their lack an external
vessel, a separate body capable of being perceived by senses. However, Salmond rightly
excludes human body to be determinative of personhood as slaves, for example, are
destitute of personhood in any legal system which regards them incapable of rights and

17

duties.” Therefore, the fact that alters do not have separate bodies does not by itself

operate to be deprive them of legal personhood.

The Supreme Court of Bangladesh (SCB) has already manifested its liberal stance
towards granting personhood to entities. In the landmark Turag River case, the SCB
declared all rivers flowing through Bangladesh as legal or juristic persons.” The SCB
went on to designate the National River Commission as their loco parentis or legal
guardians with the responsibility to protect, conserve, and develop rivers, safeguarding

them from encroachment and pollution.”

It is, in fine, submitted that alters may well withstand the threshold of personhood,
both from the right-duty based jurisprudential perspective and under the philosophical

framework of Dennett.

2. A Measurement Framework of Criminal Liability: Bringing DID in

Harmony with the Penal Code 1860

Reflecting the legal acumen of Lord Macaulay, the Penal Code of 1860 stands as a

beacon of certainty. Nevertheless, time is not like stagnant water, neither should the

4 Elyn R. Saks & Stephen H. Behnke, Jekyll on Trial: Multiple Personality Disorder and Criminal Law (New York
University Press 1997), p. 6.

15 Keyes, Daniel. The Minds of Billy Milligan. New York: Bantam Books, 1995. p. 8.

16 Keyes, p. 27.

17 Salmond, John William. Jurisprudence. 329.

18 Human Rights and Peace for Bangladesh v Bangladesh [2019] Writ Petition No. 13989/2016 (SCB).
1 ibid.
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statues be. In course of time, statutes need to be reinterpreted so as to cater the needs of
the present time. Multiple Personality Disorder (MPD) was first introduced to Diagnostic
and Statistical Manual of Mental Disorders (DSM) in 1980% and re-named Dissociative
Identity Disorder (DID) in subsequent editions of the diagnostic manual. ? Thus, the
term itself was not coined in 1860. However, DID is being used as a defence in criminal
cases all over the world, ** and so it is pertinent to analyze relevant provisions of the
Penal Code 1860 to decipher to what extent it admits DID as a defence from criminal
liability.
2.1. The Defence of Insanity

Incorporating the crux of McNaughten case, ** section 84 of the Penal Code 1860

runs-

Nothing is an offence which is done by a person who, by reason of unsoundness
of mind, is incapable of knowing the nature of the act, or that he is doing what is

either wrong or contrary to law.

Alters may, as shown earlier, be viewed as persons in the legal parlance. The
challenge now lies in exploring the nuances of criminal liability across different states of
DID.

2.2. Criminal Liability in case of Mutual Amnesic

Some DID patients’ host and alter personality are totally ignorant as to the existence
of one another.” It may appear prima facie that in such circumstance, the personality of
the alter who was in control at the time of the offence should be put into examination to
determine whether he could understand the nature of his act. But what will wait ahead

if that personality is found sane? The prominent English jurist William Blackstone

20 American Psychiatric Association. Diagnostic and Statistical Manual of Mental Disorders. 3rd ed. American
Psychiatric Publishing, 1980, 257.
2 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, 5th ed., 292.
22 State v Miligan (1978) No 77-CR-11-2908 (Ohio Court of Common Pleas); State v Rodrigues (1984) 67 Hawaii
70; State v Badger [1988] 551 A2d 207 (Vermont Supreme Court); Orndorff v Commonwealth [2010] 691 SE 2d
177 (Virginia Supreme Court).

2 R v McNaughten [1843] RR 59, 8ER 718 (HL).

24 Oztiirk and Sar, “Formation and Functions,” 385.
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observed, ‘[Bletter that ten guilty persons escape, than that one innocent suffer.”® Like
many other common law countries, our criminal jurisprudence also stands on this well-
formed Blackstonian foundation. This ‘alter in-control approach,? quite glaringly, runs
counter to quintessence of criminal jurisprudence. It is impossible to punish only the
criminal alter, because nobody can, with reasonable certainty, claim that the criminal
personality will be present all throughout and others will remain dormant. Thus, an
approach to punish the alter will result in punishing the criminal at the cost of an

innocent.

In State v Milligan,” Billy, accused of three rapes, was argued to be NGRI-DID (Not
Guilty by Reason of Insanity due to DID) because it was his alter, and not he, who
perpetrated the offence. It was revealed that during his childhood, Billy’s stepfather raped
him, hanged him and even buried him alive. Billy was led by these traumatic events to
develop alter personality as a shield. Examining expert opinion and other collaborative
evidence, the court absolved Billy from criminal liability since both criminal and non-

criminal personality co-existed within himself.

The view of the Indian Supreme Court in a comparable psychiatric condition is also
apt to mention in this regard. In Re Pappathi Ammal v. Unknown,”® the court held that if
a person commits an offence under the effect of somnambulism (sleep-walking), he shall
be considered not guilty under Section 84 of the Penal Code 1860. A person who is the
victim of a somnambulistic habit has generally no recollection of the events occurring
during the fit after he awakes.?”” Similar to somnambulism, mutual amnesic in DID also
causes as a disruption in the memory and bodily control. Although these views are not
binding upon our courts, they hold significant persuasive value in adjudicating criminal

cases involving mutual amnesic.

2 Blackstone, William. Commentaries on the Laws of England. 1st ed. Clarendon Press, 1769.

26 Kabene, Neftci, and Papatziki, “Dissociative Identity Disorder”.

27 (1978) No 77-CR-11-2908 (Ohio Court of Common Pleas).

28 [1959] AIR Mad 239.

2 Modi, Jaising P. A Textbook of Medical Jurisprudence and Toxicology. 12th ed. LexisNexis, 1955.
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2.3. Criminal Liability in case of Unidirectional Amnesic

In some DID cases, one personality knows about the existence of the other, while the
other remains unaware of it.** In examining criminal liability involving unidirectional

amnesic, two situations may arise-
A) The criminal alter is aware of the innocent one, and not vice versa.
B) The innocent personality is aware of the criminal alter, and not vice versa.

In the first instance, the mere fact that the criminal alter is aware of its innocent
counterpart does not make any difference. As the criminal alter knows of every detail
about the other, it is quite possible for him abet the innocent alter by pressing any
emotional or behavioral trigger such as creating a situation of extreme anger, or by
manipulating the environment to entrap the other into committing any crime. It is
submitted that only when the criminal alter abets its counterpart by instigating in any
manner and the counterpart does the act abetted, the guilt becomes reciprocated and
comes within the purview of the Penal Code 1860. If the very act abetted is done, the
individual is punishable as per section 109*' and 110;** whereas, if a different but naturally

following act is done, the individual is punishable as per section 111,** 1123 and 113** of

30 Oztiirk and Sar, “Formation and Functions,” 385.

31 “Whoever abets any offence shall, if the act abetted is committed in consequence of the abetment, and no

express provision is made by this Code for the punishment of such abetment, be punished with the punishment
provided for the offence. Punishment of abetment if the act abetted is committed in consequence and where
no express provision is made for its punishment Explanation.-An act or offence is said to be committed in
consequence of abetment, when it is committed in consequence of the instigation, or in pursuance of the
conspiracy, or with the aid which constitutes the abetment.”

32 “Whoever abets the commission of an offence shall, if the person abetted does the act with a different

intention or knowledge from that of the abettor, be punished with the punishment provided for the offence
which would have been committed if the act had been done with the intention or knowledge of the abettor
and with no other.”

3 “When an act is abetted and a different act is done, the abettor is liable for the act done, in the same manner

and to the same extent as if he had directly abetted it: Provided the act done was a probable consequence of the
abetment, and was committed under the influence of the instigation, or with the aid or in pursuance of the
conspiracy which constituted the abetment.”

34 “If the act for which the abettor is liable under the last preceding section is committed in addition to the act

abetted, and constitutes a distinct offence, the abettor is liable to punishment for each of the offences.”
3 “When an act is abetted with the intention on the part of the abettor of causing a particular effect, and an act
for which the abettor is liable in consequence of the abetment, causes a different effect from that intended by

the abettor, the abettor is liable for the effect caused, in the same manner and to the same extent as if he had
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the Penal Code 1860. As both personalities are guilty at this juncture, the punishment of
abetment according to the relevant sections of the Penal Code may be inflicted while
violating no principle of criminal jurisprudence. However, cases where one alter
personality intentionally manipulates the other may appear to be less common as this
situation is likely to arise only when the criminal alter has very limited and unstable

control over the body.

In the second instance, the innocent personality can only be held criminally liable
when he, not only knows that the act being done by his alter is wrong or contrary to law,
but he has effective control over his alter as well. Only when he has effective control over
his alter can he attempt to prevent the crime commission by regaining control of the
body, alerting others, placing himself in a safe environment or voluntarily incarcerating
himself. But if he fails to do so, he intentionally aids by omission the commission of the
offence. Therefore, the weapon of section 107 of the Penal Code 1860 holds him as an

abettor by omission and makes him punishable accordingly.
2.4. Criminal Liability in case the Personalities are Co-conscious

In this state of DID, every personality prevalent within oneself remains vigorously
cognizant of one another’s presence.”’ In cases, they may even talk to one another.* Even
then, prudence must grace the halls of justice. Just because the host is aware of the alter
and vice versa, the court cannot punish the innocent counterpart. As a general rule,

criminal law does not recognize the principle of vicarious liability.”” To punish the

abetted the act with the intention of causing that effect, provided he knew that the act abetted was likely to
cause that effect.”

3 “A person abets the doing of a thing, who

Firstly.-Instigates any person to do that thing; or

Secondly.-Engages with one or more other person or persons in any conspiracy for the doing of that thing, if
an act or illegal omission takes place in pursuance of that conspiracy, and in order to the doing of that thing;
or Thirdly.-Intentionally aids, by any act or illegal omission, the doing of that thing. Explanation 1.-A person
who, by willful misrepresentation, or by willful concealment of a material fact which he is bound to disclose,
voluntarily causes or procures, or attempts to cause or procure, a thing to be done, is said to instigate the doing
of that thing.”

37 Qztiirk and Sar, “Formation and Functions,” 385.

38 Oztiirk and Sar, “Formation and Functions,” 385.

% Jayakumar, Lectures in Jurisprudence, 317.
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individual, it must be shown that each personality formed the requisite mens rea (guilty

mind), or else there cannot be any criminal liability.

It is therefore submitted that the Court has to enquire into whether both shades of
the personalities shared the common intention and conjointly perpetrated the crime. If
the answer appears in the affirmative, the principle of joint liability as elucidated in
section 34* of the Penal Code may be called into action and the individual, whether
carrying the host or alter personality, may be punished as principal offender. In Abul
Bashar v State,*" a prior concert was deemed a precondition of a common intention before
anyone can vicariously be convicted for a criminal offence committed by another. Hence,
the personalities must concert prior to the commission of the offence. It falls upon
psychiatrists to cumulatively decipher from his conduct and behavior whether any prior
concert took place. After the offence is perpetrated, it becomes immaterial who
perpetrates the crime since both thereafter stands on the same footing as regards criminal
liability.

3. Paving Procedural Pathway for DID Cases

3.1. Police Interrogation

Interrogating a person with DID requires specialized expertise. In the renowned case
of Billy Millign,* police officials were at a fix during interrogation and could not
understand whom they are talking to at different times.” Unfortunately, the police
officials of Bangladesh often disregard Article 35(5) of the constitution and resort to
third-degree treatment to extract confession.* In Saifuzzaman v State,* the SCB also
vehemently criticized torture in police custody and termed it as ‘state terrorism’.*¢

Inflicting such treatment on an accused with DID would only exacerbate his trauma and

40“When a criminal act is done by several persons, in furtherance of the common intention of all, each of such

persons is liable for that act in the same manner as if it were done by him alone.”

4(1980) 32 DLR 182.

42 State v Miligan (1978) No 77-CR-11-2908 (Ohio Court of Common Pleas).

4 Keyes, Daniel. The Minds of Billy Milligan. 1st ed. Bantam Books, 1981.

4 Badsha Mia, “Custodial Torture: Laws and Practice in Bangladesh,” ERJSSH 2, no. 2 (2020): 232, 241.
45(2004) 56 DLR 324.

46 ibid [9] (Surendra Kumar Sinha J).
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worsen his mental disorder. Hence, some legislative changes are required in this regard

which will be proposed in the latter section of the paper.
3.2. Expert Opinion of Psychiatrists

Law and psychiatry come into interface more often than many other fields in the
medical discipline.” Under section 45 of the Evidence Act 1872, expert opinion is sought
when the court has to form an opinion upon a point alien to the court’s expertise. In
most of the cases, psychiatrists are called in aid to testify the defence of insanity.* In DID
cases, psychiatrists may accordingly be called in aid to elicit, from the diagnostic feature
elucidated in DSM,* whether the accused suffers from DID and explain to the court the
reasons supporting his decision. Section 510 of CrPC 1898 also solidifies report of an
expert as an evidence usable in enquiry or trial which carries heavy weightage. However,
expert opinion is one piece of evidence and should be considered with other evidence on

record.”®
3.3. The Trial

The trial procedure designed for lunatics in CrPC 1898, it is submitted, squarely fits
for DID patients as well.

Under section 464 of CrPC 1898, when a person is of unsound mind at the time of
trial, the trial gets postponed by Magistrate. The rationale underlying this section is not
difficult to locate, that is, the accused cannot simply defend himself. Coming to DID, the
personality other than the perpetrator cannot also defend himself. As alters are
competent to be considered persons and they, if dormant, cannot defend themselves, it
will be a severe violation of the Article 33(1) of the Constitution to keep the trial in
motion. Hence, DID patients do also come under the umbrella of section 464. Section
465 is couched in similar terms as the previous one, but applies to the Court of Sessions.
As per section 466, lunatics, when the trial is postponed, are released on sufficient

security being given that he shall be properly taken care of and shall be prevented from

47 Narayani Sepaha, “Psychiatric Expert Opinion: Admissibility and Relevancy,” LCJLS 1, no. 1 (2021):
https://lawcolloquy.com/journals/psychiatric-expert-opinion-admissibility-and-relevancy-narayani.pdf
accessed September 28, 2024.

8 ibid.

4 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, 5th ed., 292-94.

50 Masud Haider (md) v. Md Golam Ambia (Harun) (2015) 67 DLR 395.
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doing injury to himself or to any other person or are kept in jail or mental asylum.
Accordingly, DID patients may be released in the similar conditions if the criminal alter
is asleep and it will sufficiently prevent them from committing further crimes.
Whenever it appears to the person-in-charge that the criminal alter has taken over, the
trial may be resumed as section 473 suggests in case of lunatics. If the alter again goes

asleep, the trial may again be postponed on the touchstone of section 468(2).
3.4. An Optimal Outcome

On one hand, if the individual is found guilty following the previously articulated
framework of the Penal Code 1860 (either there was active complicity between the
personalities or one personality intentionally aided by omission the commission of the
offence), the defence of NGRI-DID is not available and as such it is expedient to bring
him to book accordingly.

On the other hand, if it is proved beyond reasonable doubt that the body perpetrated
the offence but the individual is found not guilty following the previously articulated
framework of the Penal Code 1860 (either the personalities were unaware of one another
or the innocent personality knew about, but had no effective control over, the criminal
alter), the defence of NGRI-DID absolves him from criminal liability. Then again,
leaving him to the society at large does not seem to be a wise action. To arrive at an
optimal outcome in this regard, a conglomerate of preventive and reformative theory
has to be made within the legal framework. Preventive theory of punishment aims to
prevent a repetition of the offence by rendering the offender incapable of its
commission.” In contrast, the reformative theory of punishment is an alternative
approach to criminal justice that emphasizes rehabilitation and social reintegration
rather than retribution and incapacitation.” The two theories get amalgamated at law in
the treatment of criminal lunatics under CrPC 1898 and the Mental Healthcare Act 2018
(MHA 2018). Firstly, like lunatics, he might be kept in an asylum by the reception order
of the magistrate or court under section 471(1) of CrPC 1898 read with section 15(1) of
MHA 2018. Secondly, under section 474(1) of CrPC 1898, he might form a ground for

release from asylum if the person-in-charge (Inspector General or Visitors) finds him

5! Jayakumar, Lectures in Jurisprudence, 187.

52 Weihofen, Henry. "Punishment and Treatment: Rehabilitation." In Theories of Punishment, edited by Stanley
E. Grupp. London: Indiana University Press, 1971, 255.
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rehabilitated and no longer a threat to the society. Furthermore, in light of section 475(1),
he might also be handed over to his friends or relatives on their giving security to the
satisfaction of the Government with some conditions superadded i.e. he shall be
prevented from harming anyone further and shall be produced at any time the

government directs.

Moreover, he must be accorded proper treatments like psychotherapy, medication
etc. by the psychiatrist. Psychotherapy, considered the primary treatment for DID,
involves sessions talking to various alters and trying to reconciling them.” A case study
from Bangladesh further necessitates this requirement of psychotherapy. A second-year
medical student admitted in the psychiatry department of the Bangabandhu Sheikh
Mujib Medical University (BSMMU) was diagnosed as a case of DID. However, frequent
psychotherapy and relaxation techniques at the psychiatry department made him come
round the identity disturbance.** Therefore, DID patients have considerable possibility

of coming round the disorder if proper treatment and facilities are provided.
Concluding Remarks

Although the plea of this disorder in our domestic legal spectrum still remains to be
seen, the urgency for reform is far from remote. Since criminal liability of a person has
always to be measured with an arithmetic exactitude, the proposed measurement
framework of criminal liability suggests that determining liability in such cases requires
a careful scrutinization into the states of awareness between the personalities. If the
subject suffered from mutual amnesic, the defence of NGRI-DID (Not Guilty by Reason
of Insanity due to DID) may be invoked to exonerate him from liability. It is in cases of
unidirectional amnesic and co-conscious that an enquiry into the interaction, if any,
between the alters becomes necessary. With regard to the procedural law, the trial
procedure and outcome applicable to the lunatics can squarely be attributed to DID

patients except for the fact DID patients need additional psychotherapy for reformation.

Finally, the following recommendations are proposed to be introduced to facilitate

adjudication of DID-related cases:

3 Saxena, Tote, and Sapkale, “Multiple Personality Disorder,” 2023.
54 MS Ahsan, MSI Mullick, MA Sobhan, M Khanam, JS Nahar, M Islam, and M Ali, “Multiple Personality
Disorder: A Case Report,” Bangladesh Journal of Psychiatry 20, no. 2 (2006): 96.
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Psychiatric Examination during Investigation: It is difficult, if not
impossible, for the police officials to identify a person with subtle personality
disorders like DID. To ensure an empathetic interrogation phase to an accused
alleged to be suffering from DID, a provision may be inserted to CrPC 1898
requiring psychiatric examination of the accused if he shows signs of DID. If
the examination reveals that the accused suffers from DID, the interrogation

may thereafter be handed over to the psychiatrist.

Redefining ‘Mental Disorder: The definition of mental disorder appearing
in section 2(16) of MHA 2018 recognizes the ability to lead normal life as an
identifying criterion to mental disorder. The definition lacks clarity and
inadvertently excludes all personality disorders, for individuals with these
disorders may often lead normal lives. Therefore, the definition needs

reconsideration.

Separate Custody: Since DID patients are not like conventional lunatics,
confining them together may add to their trauma and worsen their psychiatric
condition. Like the provisos to section 7(1) of MHA 2018 which demand
separating children, criminal lunatics and drug-addicts from others, a provision
may further be inserted to separate DID patients from other criminal lunatics

as well.

39



DiHA Navigating Criminal Liability...
Kaynakca | Bibliography

Ahsan, MS et al. “Multiple Personality Disorder: A Case Report.” Bangladesh Journal of
Psychiatry 20, no. 2 (2006): 96.

American Psychiatric Association. Diagnostic and Statistical Manual of Mental Disorders.

3rd ed. Arlington, VA: American Psychiatric Publishing, 1980.

Diagnostic and Statistical Manual of Mental Disorders. 5th ed. Arlington, VA: American
Psychiatric Publishing, 2013.

Badsha Mia. “Custodial Torture: Laws and Practice in Bangladesh.” ERJSSH 2, no. 2
(2020): 232, 241.

Blackstone, William. Commentaries on the Laws of England. 1st ed. Oxford: Clarendon
Press, 1769.

Contract Act, 1872, s. 2.

Fitzgerald, Patrick John. Salmond on Jurisprudence. 12th ed. London: Sweet & Maxwell,
1966.

Haider (Md) Masud v. Md Golam Ambia (Harun), (2015) 67 DLR 395.

Human Rights and Peace for Bangladesh v Bangladesh, [2019] Writ Petition No. 13989/2016
(SCB).

Jayakumar, N. K. Lectures in Jurisprudence. 3rd ed. Gurgaon: LexisNexis, 2015.

Kabene, Stefane M., Nazli Balkir Neftci, and Efthymios Papatziki. “Dissociative Identity
Disorder: Guilty or Not Guilty.” Frontiers in Psychology 13 (2022).

Khan, Hamiduddin. An Introduction to Jurisprudence. 2nd ed. Dhaka: Ideal Library, 1973.
Keyes, Daniel. The Minds of Billy Milligan. 1st ed. New York: Bantam Books, 1981.

Modi, Jaising P. A Textbook of Medical Jurisprudence and Toxicology. 12th ed. New Delhi:
LexisNexis, 1955.

Narayani Sepaha. “Psychiatric Expert Opinion: Admissibility and Relevancy.” Law
Colloquy Journal of  Legal Studies 1, no. 1 (2021).

https://lawcolloquy.com/journals/psychiatric-expert-opinion-admissibility-and-

relevancy-narayani.pdf. Accessed September 28, 2024.

40


https://lawcolloquy.com/journals/psychiatric-expert-opinion-admissibility-and-relevancy-narayani.pdf
https://lawcolloquy.com/journals/psychiatric-expert-opinion-admissibility-and-relevancy-narayani.pdf

DiHA Navigating Criminal Liability...

Oztiirk, Erdinc, and Vedat Sar. “Formation and Functions of Alter Personalities in
Dissociative Identity Disorder: A Theoretical and Clinical Elaboration.” Journal of

Psychopathology and Clinical Psychology 6, no. 6 (2016): 385.
R v McNaughten [1843] RR 59, 8 ER 718 (HL).

Saks, Elyn R., & Stephen H. Behnke. Jekyll on Trial: Multiple Personality Disorder and
Criminal Law. New York: New York University Press, 1997.

Saxena, Mudit, Sachin Tote, and Bhagyesh Sapkale. “Multiple Personality Disorder or
Dissociative Identity Disorder: Etiology, Diagnosis, and Management.” Cureus 15,
no. 11 (2023).

State v Badger [1988] 551 A.2d 207 (Vermont Supreme Court).
State v Miligan (1978) No. 77-CR-11-2908 (Ohio Court of Common Pleas).
State v Rodrigues (1984) 67 Hawaii 70.

Thigpen, Corbett H., and Hervey Cleckley. “A Case of Multiple Personality.” Journal of
Abnormal and Social Psychology 49, no. 1 (1954): 135.

Transfer of Property Act, 1882, s. 108.

Weihofen, Henry. "Punishment and Treatment: Rehabilitation." In Theories of
Punishment, edited by Stanley E. Grupp, 255. London: Indiana University Press, 1971.

Orndorff v Commonwealth [2010] 691 SE 2d 177 (Virginia Supreme Court).
(1959) AIR Mad 239.

(1980) 32 DLR 182.

(2004) 56 DLR 324.

41



DiHA DOI: 10.5281/zenodo.17337470

DiHA: Journal of Interdisciplinary Legal Studies, 2 (September 2025)
DiHA: Disiplinlerarasi Hukuk Arastirmalar Dergisi, 2 (Eyliil 2025)
diha.org.tr | e-ISSN: 3062-0473

Binary Logic as Legal Algorithm: Computational Evidence of
Systematic Decision-Making in Ottoman Sheikh al-Islam Fatwas
Ali Cetinkaya *

Makale Tiirii / Article Type: Arastirma Makalesi / Research Article
Gonderim / Received: 20.8.2025, Kabul / Accepted: 30.09.2025, Yayin / Published: 30.09.2025

Abstract: Bridging computational linguistics, machine learning, and Islamic legal
studies, this interdisciplinary investigation examines the algorithmic structure
underlying Ottoman Sheikh al-Islam fatwa reasoning. Analysis of 9,913 fatwas from
authoritative collections—including Fetava-y1 Feyziye, Fetava-y1 Ebiissutid Efendi, and
Behcetii'l-Fetavi—establishes  that nearly 87% of rulings follow binary
prohibition/permission logic. This binary architecture exhibits notably low entropy
(1.599 bits), falling 66% below maximum possible entropy, which suggests highly
structured decision patterns characteristic of the centralized Sheikh al-Islam authority.
Machine learning models achieved considerable predictive accuracy (87.6% with
XGBoost), with simple linguistic markers ("olmaz"/"olur") emerging as the strongest
predictors. Among binary cases, prohibitions (4,410) and permissions (4,199) appear
balanced, challenging assumptions about Islamic law's supposedly restrictive nature.
Financial matters pointed to even higher binary classification rates than non-financial
cases (88% versus 84%), likely reflecting commercial law's demand for clear guidance.
Such systematic patterns, developed centuries before digital computing, suggest that
algorithmic legal reasoning may represent an ancient practice rather than a modern
innovation. These results carry implications for contemporary debates around legal
automation and the appropriate role of Artificial Intelligence (AI) in religious
jurisprudence, while documenting how pre-modern institutions achieved
systematization through human rather than technological means.

Keywords: Sheikh al-Islam, Ottoman Fatwas, Computational Jurisprudence, Islamic
Law, Legal Algorithms, Binary Logic, Machine Learning.

#* Asst. Prof, Selcuk University, Konya/Tiirkiye, ORCID: 0000-0002-7747-6854, E-mail:
ali.cetinkaya@selcuk.edu.tr

Auf/Citation: Cetinkaya, Ali. “Binary Logic as Legal Algorithm: Computational Evidence of
Systematic Decision-Making in Ottoman Sheikh al-Islam Fatwas”. DiHA: Journal of Interdisciplinary
Legal Studies, no. 2 (September 2025): 42-70.

Plagiarism: Bu makale intihal programinda taranmis ve en az iki hakem incelemesinden gecmistir. | This article has been
scanned via a plagiarism software and reviewed by at least two referees.

Bu calisma Creative Alinti-GayriTicari-Tiiretilemez 4.0 Uluslararasi (CC BY-NC-ND 4.0) ile
lisanslanmistir. | This work is licensed under a Creative Commons Attribution-NonCommercial-
NoDerivatives 4.0 International (CC BY-NC-ND 4.0).




DiHA

Binary Logic as Legal Algorithm...

Yasal Bir Algoritma Olarak Ikili Mantik: Osmanli Seyhulislam Fetvalarinda
Sistematik Karar Vermenin Hesaplanabilir Kanitlar:

Ozet: Bu disiplinleraras: arastirma, Osmanh seyhiilislamlarinin fetva mantiginin
temelindeki algoritmik yapiy1 aciga ¢ikarmak amaciyla hesaplamali dilbilim, makine
ogrenmesi, Islam hukuku ve bilgi teorisi arasinda bir képrii kurmaktadir. Fetava-y1
Feyziye, Fetiva-y1 Ebiissutd Efendi ve Behcetiil-Fetiva gibi otoriter kaynaklardan
secilen 9.913 fetvanin incelenmesi sonucunda, Islam hukukunun 6ziinde ikili bir
algoritmik diizen iizerine isledigi ve kararlarin %86,8'inin “yasaklama/izin” mantigina
dayandig1 ortaya konmustur. Sistem, olas: en yiiksek entropi diizeyi olan 4.755 bitten
%66,4 oraninda daha diisiik bir seviyeyi temsil eden 1.599 bitlik dikkat ¢ekici bir diisiik
entropi sergilemektedir. Bu durum, Osmanli'daki seyhiilislamlik kurumunun
merkezinde gelisen hukuk hiyerarsisinin, olduk¢a yapilandirilmis ve 6ngoriilebilir karar
kaliplar1 irettigini gostermektedir. Makine 6grenmesi modelleri, fetvalar1 tahmin
etmede %87,6 dogruluk oranina (XGBoost) ulasmakta; 6zellikle “olur/olmaz” gibi ikili
dilsel isaretler en giiclii belirleyici 6geler olarak 6ne cikmaktadir. Yasaklama-izin ayrimi,
4.410 yasaklama ve 4.199 izin karariyla dengeli bir ictihat dagilimi gostermektedir.
Ayrica, finansal davalarda ikili siniflandirma orani %88,3 iken, finansal olmayanlarda bu
oran %84,3tiir. Bu fark, ekonomik islemlerin daha net hukuki agikliga ihtiyac
duydugunu isaret etmektedir. Sonug olarak bu calisma, Osmanli seyhiilislam sistemi
iizerinden kurumsallasan Islam i¢ctihadinin, modern bilisimden yiizyillar 6nce algoritma
benzeri karar yapilar1 gelistirdigine dair hesaplanabilir kanitlar sunmaktadir. Bulgular
ayn1 zamanda gliniimiiz yasal otomasyonu ve dini baglamlarda yapay zeka etigi iizerine
de 6nemli ¢cikarimlar barindirmaktadir.

Anahtar Kelimeler: Seyhulislam, Osmanli Fetvalari, Hesaplamali Ictihat, Islam
Hukuku, Yasal Algoritmalar, ikili Mantik, Makine Ogrenmesi.
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Introduction

The intersection of law and technology has reached an inflection point with the advent
of large language models achieving human-level performance on legal examinations'.
GPT-4's success in passing the Uniform Bar Examination with scores in the 90th
percentile' suggest that legal reasoning may be more algorithmic than previously
assumed. This study provides historical evidence for this hypothesis by demonstrating
that Ottoman Islamic law exhibited algorithmic patterns centuries before digital

computing.

Analysis of 9,913 Ottoman Sheikh al-Islam fatwas suggests that approximately 87%
may be classified within a binary prohibition/permission logic, this outcome
corresponds to recent scholarship on the computational nature of legal rules >. The
discovery that simple linguistic markers achieve significant classification accuracy
parallels outcomes that legal language contains systematic patterns amenable to
computational analysis’. Such convergence between historical and contemporary
evidence documents algorithmic thinking in law may represent a rediscovery of ancient

patterns rather than modern innovation, echoing theories on the rationalization of law*.

Sheikh al-Islam institution, which emerged in the fifteenth century and reached its
zenith under Ebiissutid Efendi (1490-1574), functioned as the supreme religious-legal
authority in the Ottoman Empire’. Unlike local muftis whose opinions carried
persuasive but not binding authority, the Sheikh al-Islam's fatwas possessed quasi-
legislative force, creating what is described as "a hierarchical system of legal authority

unprecedented in Islamic history™. This centralization was a key mechanism in the

! Katz, D. M., Bommarito, M. J., & Blackman, J. "GPT-4 passes the bar exam". Philosophical Transactions of the
Royal Society A, 382 (2024): 20230166; Choi, J. H., Hickman, K. E., Monahan, A., & Schwarcz, D.
2Bommarito, M. J., & Katz, D. M. "Measuring and modeling the US regulatory ecosystem". Journal of Statistical
Physics, 168, no. 5 (2022): 1125-1135.

3 Chalkidis, 1., Jana, A., Hartung, D., Bommarito, M., Androutsopoulos, L., Katz, D., & Aletras, N. "LexGLUE:
A benchmark dataset for legal language understanding". Proceedings of the 60th Annual Meeting of the Association
for Computational Linguistics (2022): 4310-4330.

4 Weber, M. Economy and Society: An Outline of Interpretive Sociology. Berkeley: University of California Press
(1978).

5 Imber, C. Ebu's-su'ud: The Islamic Legal Tradition. Stanford: Stanford University Press (2009); Hallag, W. B.
Shari‘a: Theory, Practice, Transformations. Cambridge: Cambridge University Press (2009).

¢ Gerber, H. State, Society, and Law in Islam. Albany: SUNY Press (1994).
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state's effort to produce "legibility"—the standardization of legal and social practice

across a vast empire’.

Ottoman legal reasoning drew on diverse sources—including kanunnames (imperial
codes), local mufti fatwas, court rulings, and regulations of the nisanct (imperial
chancellor) —yvet this study focuses on Sheikh al-Islam fatwas as a distinct institutional

form of centralized religious-legal authority.

Recent scholarship has revised earlier orientalist narratives about Islamic law's
supposed rigidity. It has been established that the Ottoman transformation of Islamic law
involved creative adaptation rather than mechanical application of classical doctrine®.
Ottoman legal institutions balanced textual authority with social reality’. Computational
analysis quantifies these qualitative observations: among the binary rulings, nearly equal
numbers of prohibitions (4,410) and permissions (4,199) emerge, highlighting a near
equilibrium legal system that challenges stereotypes about Islamic law as primarily

restrictive.

The preservation of Sheikh al-Islam fatwas in authoritative collections enables large-
scale computational analysis for the first time. Critical editions of Ebiissutid's fatwas',
Fetdvd-y1 Feyziye", and Behcetii'l-Fetdvd” provide reliable texts essential for computational

analysis.

This study addresses three fundamental research questions grounded in
interdisciplinary theory:

Research Question 1: Structural Patterns in Historical Legal Reasoning

To what extent do Ottoman Sheikh al-Islam fatwas manifest binary logical structures

13,

identifiable through computational methods? Drawing on legal formalism “and

7 Scott, J. C. Seeing Like a State: How Certain Schemes to Improve the Human Condition Have Failed. New Haven:
Yale University Press (1998).

8 Hallaq, W. B. Shari‘a: Theory, Practice, Transformations.

° Tucker, . Women, Family, and Gender in Islamic Law. Cambridge: Cambridge University Press (2008).

10 Akgiindiiz, A. Sheikh al-Islam Ebiissutd Efendi Fetvalari. [stanbul: Osmanlt Arastirmalar1 Vakfi (2018).

' Kaya, S. (Ed.). Fetdvd-y1 Feyziye. Istanbul: Klasik Yayinlar1 (2009).

12 Kaya, S., Algin, B., Trabzonlu, Z., & Erkan, A. (Eds.). Behcetii'l-Fetivd. Istanbul: Klasik Yaymlar1 (2011).

3 Hart, H. L. A. The Concept of Law. Oxford: Oxford University Press (1961); Dworkin, R. Taking Rights Seriously.
Cambridge: Harvard University Press (1977).
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computational legal theory  this explores whether pre-modern legal systems already

embodied algorithmic thinking.
Research Question 2: Information-Theoretic Measures of Legal Predictability

How can entropy and information theory quantify the systematicity of Islamic legal
reasoning? Building on the mathematical theory of communication”® and recent
applications to legal complexity’, we measure the predictability of Ottoman legal

decisions.
Research Question 3: Implications for Contemporary Legal Technology

What insights do historical algorithmic patterns offer for modern legal automation
and Al ethics? This question connects historical analysis with contemporary debates

about algorithmic justice”, legal technology®, and Al governance®.
1. Literature Review

The application of transformer-based models to legal text has accelerated
dramatically. The LEGAL-BERT family of models achieves state-of-the-art performance
on legal document classification, outperforming general-purpose language models by 7-
9% on domain-specific tasks®. This domain advantage parallels the findings that simple
domain-specific markers ("olmaz"/"olur") outperform complex features in Ottoman

fatwa classification.

A foundational study in legal case outcome prediction achieved approximately 79%
accuracy in predicting decisions of the European Court of Human Rights by analyzing
the text of the cases?. At 87.6% accuracy on historical the Sheikh al-Islam fatwas, these

results exceed contemporary benchmarks, potentially indicating the Sheikh al-Islam

4 Ashley, K. D. Artificial Intelligence and Legal Analytics. Cambridge: Cambridge University Press (2017).

15 Shannon, C. E. "A mathematical theory of communication". Bell System Technical Journal, 27, no. 3 (1948):
379-423.

16 Katz, D. M., Ruhl, J. B., & Vivo, P. (Eds.). "Complexity science approaches to law and governance".
Philosophical Transactions of the Royal Society A, 382, no. 2270 (2024).

17 Pasquale, F. The Black Box Society. Cambridge: Harvard University Press (2015).

18 Susskind, R. Online Courts and the Future of Justice. Oxford: Oxford University Press (2019).

19 Russell, S. Human Compatible: Al and the Problem of Control. New York: Viking (2019).

20 Chalkidis, I., Fergadiotis, M., Malakasiotis, P., & Androutsopoulos, I. "LEGAL-BERT: The muppets straight
out of law school". Findings of the Association for Computational Linguistics: EMNLP (2023): 2898-2904.

2! Aletras, N., Tsarapatsanis, D., Preotiuc-Pietro, D., & Lampos, V. (2016). "Predicting judicial decisions of the
European Court of Human Rights: a Natural Language Processing perspective." Peer] Computer Science, 2, €93.
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institution achieved systematization than modern courts. This difference may reflect the
hierarchical authority structure of Ottoman law versus the adversarial nature of

contemporary legal systems.

The emergence of legal prompt engineering indicates that effective legal Al requires
understanding domain-specific reasoning patterns*. The identification of category-

specific entropy variations provides historical precedent for this domain specificity.

Recent scholarship has fundamentally revised understanding of Ottoman law. It has
been shown that the Ottoman legal system involved creative adaptation and synthesis
rather than a rigid application of classical doctrines **, and that local courts balanced
imperial law with customary practice?. Notably, about one-eighth of cases fall outside

binary classification, quantifying the system's inherent flexibility.

Digital humanities approach to Islamic texts have advanced significantly. The
OpenlTI project has created a corpus of over 10,000 pre-modern Arabic texts, enabling
computational analysis at a big scale?. Similar efforts for Ottoman Turkish texts, such as
those by the Open Islamicate Texts Initiative (OpenITI), have developed robust
OCR/HTR models, making large-scale analysis feasible?.

Information-theoretic approaches to historical texts, pioneered for natural
language” and extended to historical corpora®, provide methodological foundations for
the entropy analysis. The application of these methods to legal texts represents a novel

contribution bridging computational linguistics and legal history.

Shannon's entropy measure, originally developed for communication systems, has

found increasing application in legal analysis®. It has been clearly showed that legal rules

22 Henderson, P., Krass, M. S., Zheng, L., Guha, N., Manning, C. D., Jurafsky, D., & Ho, D. E. "Pile of law:
Learning responsible data filtering from the law and a 256GB open-source legal dataset". Advances in Neural
Information Processing Systems, 36 (2023).

2 Imber, Colin. Ebu's-su'ud: The Islamic Legal Tradition. Stanford: Stanford University Press, 2009.

2 Ergene, B. Local Court, Provincial Society and Justice in the Ottoman Empire. Leiden: Brill (2003).

25 Romanov, M. (2017). "Digital History of the Islamicate World and the OpenITI Project."

26 Kijessling, B., Miller, D., & Pouyi, M. "Kraken - A Universal Text Recognizer for the Humanities". In
Proceedings of the 2019 Digital Humanities Conference (DH2019). Utrecht, Netherlands (2019).

¥ Piantadosi, S. T., Tily, H., & Gibson, E. "Word lengths are optimized for efficient communication".
Proceedings of the National Academy of Sciences, 108, no. 9 (2011): 3526-3529.

28 Koplenig, A. "Entropy-based approaches to historical linguistics". Annual Review of Linguistics, 9 (2023): 123-
144.

2 Shannon, C. E. "A mathematical theory of communication".
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exhibit power-law distributions characteristic of complex systems®, and that legal

complexity follows predictable patterns across jurisdictions®.

The entropy calculation of 1.599 bits for Ottoman Sheikh al-Islam is comparable to
quantitative measurements of legal complexity found in contemporary systems, lending
empirical weight to the idea that legal information processing may have universal
constraints. 2. This similarity across centuries and legal traditions suggests universal
constraints on legal information processing, possibly reflecting cognitive limitations

3confirmed by recent neuroscience*.

The relationship between entropy and predictability in legal systems connects to
fundamental questions in jurisprudence. The principles of legal certainty® and the rule
of law *both emphasize predictability as essential to legitimate law. These quantitative
measures of Ottoman legal predictability lend empirical support to longstanding

theoretical claims.
2. Methodology
2.1. Dataset

The dataset comprises 9,913 fatwas, which may be considered among the largest
machine-readable collections of pre-modern Islamic legal texts currently available. The
dataset includes fatwas distributed across 42 legal categories, with 27 distinct ruling types
identified. An overview of the dataset, including the distribution of categories, binary

classification rates, entropy, and source collections, is presented in Figure 1.

30 Katz, D. M., & Bommarito, M. J. "Measuring the complexity of the law". Artificial Intelligence and Law, 22,
no. 4 (2014): 337-374.

3t Ruhl, J. B., & Katz, D. M. "Scaling laws: Legal complexity in US localities". Philosophical Transactions of the
Royal Society A, 382 (2024): 20230151.

32 Katz, D. M., & Bommarito, M. J. (2014). "Measuring the complexity of the law". Artificial Intelligence and Law,
22(4), 337-374.

3 Miller, G. A. "The magical number seven, plus or minus two". Psychological Review, 63, no. 2 (1956): 81-97.
3 Cowan, N. "The magical mystery four: How is working memory capacity limited?". Current Directions in
Psychological Science, 19, no. 1 (2010): 51-57.

3 Fuller, L. L. The Morality of Law (Revised ed.). New Haven: Yale University Press (1969).

3 Raz, ]. The Authority of Law. Oxford: Oxford University Press (1979).
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Fatwa Dataset Overview
Top 15 Categories by Frequency Distribution of Binary Classification Rates
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Figure 1: Overview of the fatwa dataset, showing the distribution of

categories, binary classification rates, entropy, and source collections.
The major categories by volume include:
e Endowments_Wagqf: 836 fatwas
e Legal Evidence: 832 fatwas
e  Trade_Sales: 782 fatwas
e  Property_Rights: 716 fatwas

e  Criminal_Qisas: 546 fatwas
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e  Trade_Finance: 543 fatwas
e  Legal_Courts: 537 fatwas
e  Marriage_Rights: 533 fatwas

Each fatwa in the dataset contains: a unique identifier, the fatwa ID, the original
question text, the Sheikh al-Islam's answer, categorical classification, extracted key
terms, source attribution, ruling type classification, and an indicator for financial
involvement. The validation process involved comparison against published critical
editions, expert review by Ottoman Turkish specialists, and automated consistency

checking using rule-based validation scripts.
2.2. Natural Language Processing Pipeline (NLP)

Processing Ottoman Turkish required developing specialized NLP tools addressing
three primary challenges: Morphological Complexity, Legal Terminology, and Feature

Engineering:

e Morphological Complexity. Ottoman Turkish combines Turkic agglutination
with Arabic-Persian vocabulary. A hybrid tokenizer was developed using

finite-state transducers *” adapted for Ottoman morphology.

e Legal Terminology. A dictionary of Islamic legal terms with contextual variants
was compiled. The approach adopted combines rule-based stemming with
statistical co-occurrence patterns® to handle the morphological complexity of

legal terminology.

e Feature Engineering Feature extraction covered lexical, syntactic, semantic,
structural, and pragmatic dimensions, including binary markers, legal category

indicators, and certainty or exception markers.

The resulting algorithmic architecture derived from the employed analysis is
visualized in Figure 2, illustrating the flow from a legal question to a binary prohibition

or permission outcome.

37 Beesley, K. R., & Karttunen, L. Finite State Morphology. Stanford: CSLI Publications (2003).
38 Church, K. W., & Hanks, P. "Word association norms, mutual information, and lexicography". Computational
Linguistics, 16, no. 1 (1990): 22-29.
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Islamic Legal Reasoning: Binary Algorithmic Architecture

( A
g Prohibition (51.2%)
Binary Decision
Qungtilln b Algorithm
(4-5 nodes)
E Permission (48.8%)
. J

Figure 2 The algorithmic architecture of Islamic legal reasoning derived

from the fatwa analysis.2
2.3. Information-Theoretic Analysis

Information theory offers a quantitative lens for examining legal predictability and

complexity. Shannon entropy (a measure of unpredictability), expressed as

H(X) = - 2 p(x:)log, p (I‘), quantifies the average information content in a system.
In the context of legal rulings, lower entropy indicates greater predictability—a desirable
characteristic for legal systems that must provide clear guidance to society. According to
the analysis, multiple information-theoretic measures, including a system entropy of
1.5992 bits and a 66.37% reduction from the maximum possible entropy. A detailed
breakdown of these metrics, including system entropy comparisons, entropy by

category, and trend analysis, is provided in Figure 3.

The data produces several information-theoretic measures (mathematical methods

for gauging decision predictability):
Primary Entropy Metrics:

e  System entropy: 1.5992 bits
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Entropy (bits)

Binary Logic as Legal Algorithm...

Maximum possible entropy (for 27 ruling types): 4.7549 bits
Entropy reduction from maximum: 66.37%

Gini coefficient: 0.9050 (indicating high concentration)
Simpson diversity index: 0.6115

Shannon diversity index: 1.1085
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Figure 3 Comprehensive entropy analysis of the fatwa dataset.
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2.4. Machine Learning Implementation

From 9,913 Ottoman fatwas, 47 linguistic, structural, and semantic features were

engineered, with predictive power concentrated in binary markers (olur/olmaz), text

length, legal category, and financial indicators. These features were then tested through

three complementary machine learning approaches to assess the potential algorithmic

character of Ottoman legal reasoning:

Logistic Regression: This statistical method achieved 86.2% accuracy in
predicting fatwa rulings. The model revealed that the presence of the word
"olmaz" (not permissible) was the strongest predictor of prohibition rulings,

while "olur" (permissible) predicted permission rulings.

Random Forest: This ensemble method combines multiple decision trees®.
Achieving 84.7% accuracy, this approach revealed that answer length served as
an important predictor: shorter answers typically indicated prohibition
(average: 31 characters) while longer answers suggested permission or

explanation (average: 78 characters).

XGBoost (Extreme Gradient Boosting): This advanced technique achieved the
best performance at 87.6% accuracy. For comparison, contemporary legal
prediction systems analyzing modern court decisions typically achieve 70-75%

accuracy,

suggesting that Ottoman fatwas exhibited greater systematization than modern case law.

Such consistent accuracy across models strongly suggests that Ottoman legal

reasoning followed algorithmic patterns discernible to computational analysis. Figure 4

offers a comparative performance overview of these models, including accuracy scores,

confusion matrices, feature.

¥ Breiman, L. "Random Forests". Machine Learning, 45, no. 1 (2001): 5-32.
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Figure 4 Comparative performance of the machine learning models.
2.5 Statistical Validation Framework

Statistical testing confirmed the binary pattern's significance. We conducted tests for
binary dominance, category-ruling independence, prohibition-permission balance,
financial-ruling association, and complexity difference. The results of these tests,

including their statistical significance and effect sizes, are summarized in Figure 5.

The statistical analysis resulted in the following results: (1) a binary dominance test
indicating highly significant structure (p < 0.001); (2) a category-ruling independence
test showing dependence between legal categories and rulings (p < 0.001); (3) a
prohibition-permission balance test suggesting a slight imbalance (p = 0.023); (4) a
financial-ruling association test revealing no detectable association (p = 1.00); and (5) a

complexity difference test confirming variation in complexity across ruling types (p <
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Figure 5 Statistical significance and effect sizes of the key findings
3. Results
3.1. Binary Dominance in Sheikh al-Islam Fatwas

Among the 9,913 fatwas analyzed, approximately 87 percent follow binary
prohibition/permission logic, while 1,304 cases (13.15%) employ more nuanced
classifications. This pattern constitutes perhaps the study's most striking discovery,
demonstrating that Ottoman Sheikh al-Islam fatwa operated primarily through binary
decision-making. Figure 6 provides a detailed analysis of these binary patterns, showing
the distribution of ruling categories, the prohibition versus permission split, and

categories that deviate most from the binary pattern.
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Prohibition vs Permission Split Binary Pattern by Category (Top 10)
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Figure 6 Analysis of binary patterns in the fatwa rulings.

Rulings distribute as follows:

e  Prohibitions comprise 4,410 cases, nearly 45% of the total

e  Permissions number 4,199, or about 42% of cases

e  Obligation number 1,040, nearly 11% of the total

e Recommendation comprises 135 cases, 1.36% of the total

Other categories: 129 (1.30% of total dataset)

To illustrate this binary logic in practice, consider these three representative

examples from the dataset:

e Trade: A question asks, 'Is it permissible for a Muslim farmer to sell his grapes

to a known wine-maker?' The fatwa: 'Olmaz' (Not permissible).
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e Marriage: A query asks, 'If a man and woman consent to marriage without

official witnesses, is their union valid?' Answer: 'Olmaz' (Not valid).

e  Property: A petitioner asks, 'Can a daughter who inherits land from her father

sell it freely?' Response: 'Olur' (Permissible).

This variation across legal domains suggests functional specialization. Further
analysis across different legal categories, as shown in Figure 7, highlights the top
categories by volume, those with the highest binary logic, and those with the highest

legal uncertainty (entropy).

The binary pattern reflects not only algorithmic reasoning but also a protective
strategy: concise rulings such as olmaz or olur shield lay audiences from complex debates,

preserving both legal integrity and communal welfare.
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Figure 7 Analysis of patterns across different legal categories.
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3.2. Information Theory Highlights Institutional Systematization

Information theory quantitatively confirms the systematic nature of Sheikh al-Islam
fatwa reasoning. The system-wide entropy of 1.5992 bits represents a 66.37% reduction
from the maximum possible entropy. The inverse relationship between the rate of binary
classification and entropy is clearly illustrated in Figure 8, where categories with higher

binary rates exhibit lower entropy, indicating greater predictability.

Table 2 presents a detailed breakdown of these information-theoretic measures

across key legal domains, showing the number of fatwas, binary rate, and entropy for

each.
Binary Classification vs Entropy by Category
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Figure 8 The inverse relationship between binary classification and entropy

by category.
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Table 2: Information-Theoretic Measures by Legal Domain

Legal Domain N Binary Entropy Normalized
Rate (%) (bits) Entropy
Endowments/Gifts 108 99.07 1.006 0.335
Food/Drink 138 97.10 1.184 0.395
Trade Sales 782 96.93 1.193 0.398
Divorce Procedure 346 96.53 1.221 0.407
Marriage Contract 408 96.32 1.259 0.420
Trade Finance 543 95.21 1.281 0.427
Trade Partnerships 243 95.06 1.285 0.428
Property Rights 716 92.74 1.356 0.452
Endowments/Wagqf 836 92.34 1.400 0.467
Property Land 411 91.73 1.483 0.494
Criminal Law 546 57.14 1.608 0.536
Faith Core 282 63.83 2.013 0.671
Faith Destiny 14 71.43 2.753 0.918

The inverse relationship between binary classification rates and entropy confirms
theoretical expectations from information theory. Categories with the highest binary
rates exhibit the lowest entropy, indicating maximum predictability. Commercial
categories cluster at the low-entropy end of the spectrum, while theological categories

show higher entropy, reflecting their greater interpretive complexity.
3.3 Machine Learning Validates Algorithmic Hypothesis

The application of machine learning models to predict fatwa outcomes provides
empirical validation of the utilized algorithmic hypothesis. Three complementary
approaches resulted in consistent results, demonstrating that Ottoman legal reasoning
patterns are sufficiently systematic to enable automated prediction with high accuracy.
The performance metrics for each model are detailed in Table 3, which compares their

accuracy, precision, recall, and F1-scores.
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Table 3: Machine Learning Model Performance
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Model Accurac Precisio Recal F1- Interpretatio
Score n
Logistic 0.862 0.862 0.86 0.86 Strong linear
Regression 2 relationships
Rando 0.847 0.847 0.84 0.84 Complex
m Forest 7 decision
patterns
XGBoos 0.876 0.877 0.87 0.87 Best overall
t 6 performance

All three models converging near 85-87% accuracy indicates genuinely robust

patterns rather than artifacts of any particular algorithmic approach. This performance

exceeds typical accuracy rates for contemporary legal prediction systems (70-75%),

indicating that Ottoman fatwas exhibited greater systematization than modern case law.

Feature importance analysis revealed a hierarchy of predictive elements, with binary

linguistic markers ("olmaz"/"olur") and answer length being the most significant. Figure

9 provides a deeper analysis of the decision tree model, illustrating the distribution of

tree depths, model complexity versus accuracy, and the top predictive features.

Predictive elements emerged in clear hierarchy:

e Binary linguistic markers: The terms "olmaz" (not permissible) and "olur"

(permissible) emerged as the strongest predictors across all models, suggesting

that Ottoman legal language encoded outcomes in standardized formulaic

expressions.

e  Answer length patterns: Prohibition rulings averaged 31 characters while

permissions averaged 78 characters, reflecting the Islamic legal principle that

prohibitions require less justification than permissions.

e Question complexity: Measured by character count (mean: 236, median:

204), with more complex questions correlating with non-binary rulings.
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e Category indicators: Legal domain served as a moderate predictor,

confirming domain-specific reasoning patterns.

Distribution of Decision Tree Depths Model C vs Top 5 Most Important Features
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Figure 9 Analysis of the decision tree model, showing feature importance and

model complexity.
3.4 Temporal Evolution Across Fatwa Collections

Three major fatwa collections in the dataset, representing different periods of
Ottoman history, reveal both institutional continuity and systematic evolution in legal

reasoning:
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Table 4: Comparative Analysis of Historical Fatwa Collections

Collection Period N Binary Entropy Prohibition | Permission
(%) (bits) (%) (%)
Fetava-y1 Ebtissutd 16th c. 3,716 82.9 1.739 40.6 42.3
(37.5%)
Behcetii'l-Fetava 17th- 3,446 87.2 1.564 43.1 44.1

18th c. (34.8%)

Fetava-y1 Feyziye 18th c. 2,751 91.7 1.364 51.5 40.2
(27.8%)

The temporal progression presents increasing systematization: binary classification
rises from 82.9% in Ebiissutd's era to 91.7% in the Feyziye collection, while entropy
decreases from 1.739 to 1.364 bits. This trend toward greater predictability suggests that
the Sheikh al-Islam institution refined its decision-making processes over time,

developing increasingly efficient algorithmic patterns.

Statistical analysis confirms these differences are not random. The chi-square test for
independence between source collection and binary classification yields

x> =109.30 (df =2,p<0001) . . . . - . .
, indicating significant variation across periods. This

evolution likely reflects both institutional learning and changing societal needs—Ilater
periods required greater legal clarity as the Ottoman Empire faced increased

administrative complexity.
Each collection exhibits distinct characteristics reflecting its historical context:

e  Ebiissuiid's  collection shows balanced prohibition/permission ratios

(40.6%/42.3%), reflecting the classical period's jurisprudential equilibrium.
®  Behcetii'l-Fetdvd represents a transitional phase with moderate systematization.

e Feyziye shows the highest prohibition rate (51.5%), potentially reflecting late

Ottoman responses to social change and Western influence.

These patterns establish institutional knowledge transmission across centuries,

achieving increased efficiency while maintaining doctrinal consistency.
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3.5 Economic Transactions and Legal Clarity

The relationship between financial involvement and legal systematization
illuminates how economic imperatives shaped Ottoman jurisprudence. Nearly two-
thirds of fatwas address monetary, underscoring the central role of commercial

regulation in Sheikh al-Islam fatwa practice.
Financial Involvement and Binary Classification Patterns:

Economic content correlates notably with legal clarity. Fatwas involving financial
transactions uncover 88.3% binary classification, compared to 84.3% for non-financial
matters. While this 4% difference may appear modest, it represents hundreds of cases

where commercial considerations prompted clearer legal determinations.
Categories exhibiting complete financial involvement show systematization:

e Trade Finance: 100% monetary involvement, 95.21% binary classification,

1.281 bits entropy

e Trade Partnerships: 100% monetary involvement, 95.06% binary
classification, 1.285 bits entropy

e Trade Sales: 99.62% monetary involvement, 96.93% binary classification, 1.193

bits entropy

e  Alms/Zakat: 100% monetary involvement, 84.51% binary classification, 1.633
bits entropy

Correlation analysis (r = 0.395) provides evidence of a moderate positive association
between financial involvement and binary classification, suggesting that commercial
cases systematically benefited from simplified legal frameworks that reduced uncertainty.
This tendency accords with Islamic legal theory’s distinction between mu ‘dmalat (social
and transactional matters), where precision safeguards individual rights, and ‘ibadat
(ritual acts), where greater interpretive flexibility is permitted. Textual analysis shows
that financial petitions averaged 267 characters compared to 189 for non-financial ones,
reflecting the detailed factual narratives petitioners supplied when monetary issues were
at stake. Despite longer inputs, responses remained concise (mean: 59 characters),
pointing to efficient formats for commercial rulings. Such systematization enhanced
predictability across trade networks from Budapest to Baghdad, enabling sustained

economic activity while upholding Islamic legal principles.
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4. Discussion
4.1. Theoretical Implications for Legal Philosophy

An entropy measurement of 1.599 bits provides empirical support for the principles
of legality, particularly the requirements of clarity and consistency®. The 66.4% entropy
reduction quantifies what has been described qualitatively as the "inner morality of law."
The near-balance between prohibition (4,410 cases) and permission (4,199 cases)
challenges prevailing narratives about Islamic law. This balance reflects what has been
termed the "impossible state"—the pre-modern Islamic legal system's achievement of

moral authority without modern state apparatus*.

These algorithmic patterns in Sheikh al-Islam fatwas should be situated within the
wider Ottoman legal ecosystem, which encompassed kanunnames (imperial codes), local
mufti opinions, court rulings, regulations of the nisanci (imperial chancellor), and
customary law. Within this pluralistic context, the finding that approximately 87% of
fatwas followed binary logic may be seen as supporting the conceptualization of legal
rules as primarily binary directives*, while the 13.2% of non-binary cases exemplify the
‘penumbra of uncertainty in which interpretation is required. In this sense, the discovery
of algorithmic patterns in Ottoman law contributes to foundational debates in
jurisprudence, illuminating how pre-modern Islamic legal systems balanced rule-based

clarity with interpretive flexibility.
4.2. Implications for Contemporary Legal Technology
These patterns suggest concrete guidance for legal automation initiatives. Based on

the empirical patterns observed, we can categorize legal domains by automation

readiness:

e High Automation Potential: Domains with binary classification above 95% and
low entropy (below 1.3 bits), such as commercial transactions and property

transfers, demonstrate characteristics amenable to automated processing.

40 Fuller, L. L. The Morality of Law.

4l Hallaq, W. B. The Impossible State: Islam, Politics, and Modernity's Moral Predicament. New York: Columbia
University Press (2013).

42 Hart, H. L. A. The Concept of Law.
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e Medium Automation Potential: Domains with 85-95% binary classification and
moderate entropy (1.3-1.7 bits), including family law and standard civil

disputes, suggest hybrid human-AlI collaboration approaches.

Low Automation Potential: Domains with binary classification below 85% and high
entropy (above 1.7 bits), particularly criminal law and religious matters, require human-

centered approaches with Al serving primarily in support roles.
4.3. Cultural and Ethical Considerations in Religious Legal Al

The intersection of artificial intelligence with religious law raises profound ethical
questions. Historical analysis indicates algorithmic consistency in religious law has deep
precedent—the Sheikh al-Islam system achieved 86.8% binary classification through
human institutional mechanisms. This finding provides historical context for

contemporary debates about Al-generated fatwas.

Binary format serves dual purposes: administrative efficiency and religious authority.
By providing concise rulings without extensive justification, the Sheikh al-Islam
prevented laypeople from attempting independent legal derivation (ijtihad), which could
lead to doctrinal confusion or social discord. This protective simplification aligns with
the principle that exposing the public to lengthy juristic debates was not considered

appropriate in Islamic legal culture.

The key distinction lies not in the presence of algorithmic patterns but in the locus
of authority. The Sheikh al-Islam's legitimacy derived from scholarly credentials,
spiritual authority, and communal recognition—elements that cannot be replicated
computationally. This suggests that Al systems might assist in identifying patterns and
precedents while preserving human authority for final determinations, a view supported

by scholarship on the sociology of professions®.
4.4. Limitations and Future Directions
Several limitations constrain the findings:

e Selection Bias: Published fatwa collections may overrepresent clear cases while

underrepresenting ambiguous situations.

4 Abbott, A. The System of Professions: An Essay on the Division of Expert Labor. Chicago: University of Chicago
Press (1988).
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e Temporal Scope: Focusing on the Ottoman period captures a specific historical

moment that may not generalize to all Islamic legal traditions.

e Linguistic Challenges: The complexity of Ottoman Turkish introduces potential

classification errors.

e Cultural Specificity: Patterns identified in Ottoman Hanafi jurisprudence may

not transfer to other legal schools or traditions.
Future research directions include:
e  Comparative analysis of other Islamic legal traditions
e Investigation of cognitive foundations for binary legal classification
e Development of culturally-aware legal Al systems
e  Application of information-theoretic methods to other historical legal corpora

Machine learning applied to Ottoman fatwas suggests notable predictive accuracy
(87.6%), yet significant limitations remain in capturing the full scope of Islamic legal
reasoning. Decision-making in this context draws not only on textual precedent but also
on custom ( ‘urf), public interest (maslaha), social and emotional context, and higher
objectives of the law (magqdsid al-shari‘a). While standardization by the Sheikh al-Islam
may have facilitated computational predictability, the 12.4% of non-predictable cases
highlight the irreducible role of human wisdom, empathy, and contextual insight. In
such a system—where ‘emotions must also be included in the equation’—machine
learning can at best function as an assistive tool rather than a substitute for human

judgment.

Conclusion

Investigating 9,913 Ottoman Sheikh al-Islam fatwas through an interdisciplinary lens
suggests that algorithmic reasoning in law predates modern computing by centuries.
Roughly 86.8% of rulings follow a binary prohibition-permission logic, supported by a
remarkably low entropy score of 1.599 bits and a machine learning predictability rate of
87.6%. Together, these results point to the Ottoman legal system’s ability to develop
systematic, algorithm-like patterns of decision-making throughinstitutional design

rather than technological innovation.
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The implications extend well beyond historical curiosity. They raise fundamental
questions about the nature of legal reasoning itself: whether algorithmic thinking is an
intrinsic feature of law rather than an artifact of modern computing. The findings also
have practical relevance for contemporary legal technology. Simple linguistic markers
emerge as the strongest predictors, suggesting that effective legal Al may depend less on
opaque ‘black box’ models and more on the careful identification of consistent decision
points. In this sense, Ottoman practice offers both a historical precedent and a

methodological lesson.

For the ongoing debate about Al in religious law, these findings provide historically-
informed perspective The Sheikh al-Islam institution's achievement of algorithmic
consistency through human mechanisms provide evidence that systematic legal
reasoning has deep historical roots in Islamic tradition. Understanding these historical
legal algorithms provides crucial lessons for today's legal technology development. These
patterns indicate that successful legal automation does not necessarily require complex
'black box" Al but rather careful identification of consistent decision patterns within a
legal framework. This insight can help modern developers create more transparent,
explainable, and culturally-sensitive legal tech solutions that focus on systematic

reasoning rather than computational brute force.

The methodological contributions of this study indicate the value of interdisciplinary
approaches to legal research. By combining computational linguistics, machine learning,
information theory, and traditional legal scholarship, we have uncovered patterns that

remained invisible to any single disciplinary lens.

Looking forward, the Ottoman case illustrates that human-designed legal
algorithms—crafted for clarity, predictability, and justice—can guide the development
of modern legal technologies. The Sheikh al-Islams of the Ottoman Empire effectively
created algorithms before algorithms existed, a testament to the enduring human
capacity to bring order to complexity. As new legal technologies emerge, the lesson is
clear: progress lies not in replacing human judgment, especially in contexts where
spiritual and social dimensions matter, but in enhancing the systematic reasoning that

has always been at the heart of law.
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Deniz Sigortasi Dolandiricilig: ve Diplomatik Yolsuzluk: Osmanli Hukuk
Literatiiriinde Kayitli, Amerikan Diplomasi Tarihinde Ihmal Edilmis Caroline
Davas1

Ozet: Uluslararas: hukuk tarihinde énemli olaylar neredeyse eksiksiz olarak kaydedilir ancak kimi
olaylar ne kadar 6nemli olursa olsun kayitlarda yer almaz. Bu ihmal edilen olaylardan biri de
Brezilya'nin Santa Catarina limaninda yasanan ve gemi sigortasi dolandiriciligindan diplomasi
hukukuna ve deniz hukukuna kadar genis bir diizlemde uluslararasi hukukun farkli alanlarina
temas eden “Caroline Davasi”dir. Bu olay neredeyse modern uluslararast hukuk kaynaklarinin
hicbirinde yer almamasina ragmen Amerika kitasindan ¢ok uzakta bir Osmanl devlet adam1 Hasan
Fehmi Pasa tarafindan titizlikle kaleme alinmistir. Hasan Fehmi Pasa olay1 o kadar detayl ve genis
bicimde kaleme almistir ki konunun daha detayl ele alindig1 neredeyse baska kaynak yoktur.
Pasa'min bu meseleye olan ilgisi tesadiifi degildir; 19. yiizyilda Osmanli Imparatorlugu
modernlesme siirecinde Bati hukuk sistemlerini yakindan incelemekte ve uluslararasi hukuki
gelismeleri takip etmekteydi. Bu durum 6zellikle 19. yiizyilda Osmanl entelektiiellerinin ve devlet
adamlarinin uluslararasi hukuka dair gelismeleri ne kadar yakindan takip ettiklerini, kiiresel
hukuki meselelere olan derin ilgilerini ve bu alandaki yetkinliklerini acik¢a gostermektedir.
Ayrica, bu 6rnek Osmanl hukuk literatiiriiniin uluslararas: boyutunu, cok dilli akademik ortamda
faaliyet gosteren Osmanli hukukcularinin kapasitesini ve ¢agdas hukuki tartismalara 6zgiin
katkilarini ortaya koymaktadir. Bu durum ayni zamanda 19. yiizy1l Osmanl aydinlarinin kiiresel
hukuki agin aktif bir parcasi olduklarini da kanitlamaktadir. Bu baglamda bu ¢alisma, 21. yiizyilda
Ingilizce literatiirde neredeyse hic yer almayan ve modern hukukcular tarafindan gézden
kacirilmis bir olayin Osmanli Tiirkcesiyle kaleme alinmis bir eserde nasil detayli bicimde yer
aldigini, konuya temas eden diger donem eserlerindeki benzerlikler ve farkliliklar: karsilastirmali
metodoloji kullanarak degerlendirerek modern uluslararasi hukuk literatiiriine kazandirilmasi
amacini tasir.
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Introduction

The Caroline case is a striking example of how little-known diplomatic incidents can
persist in unexpected places while remaining virtually absent from mainstream sources.
This 19th-century episode of US-Brazil diplomatic relations, involving maritime
insurance fraud, judicial corruption and diplomatic malfeasance, appears to have been
overlooked by contemporary international relations historians. However, it is given
extraordinary detail in an Ottoman Turkish legal text, showing how diplomatic
knowledge circulated globally and challenging conventional assumptions about

historical documentation.

This research note examines two accounts of the same case. The first is a detailed
narrative from the Ottoman legal scholar Hasan Fehmi Pasha's Telhis-i Hukuk-1 Diivel
(1910/1326 AH), which devotes almost five pages to the incident. The second is a shorter
but substantial account from Lawrence F. Hill's Diplomatic Relations Between the
United States and Brazil (1932). The significant difference between the detailed Ottoman
documentation and the lack of information in American diplomatic historiography
raises important questions about how historical knowledge is preserved and transmitted

across different scholarly and linguistic traditions.
1. The Ottoman Documentation: An Unexpected Archive

The most remarkable aspect of the Caroline Case is perhaps the extraordinary level
of detail with which it is recorded in Hasan Fehmi Pasha's Ottoman Turkish legal book".
As demonstrated in the following analysis, the account in question is of a more detailed
nature than that of most Western diplomatic histories of the period, as evidenced by its
coverage of pages 78-82 of Telhis-i Hukuk-1 Diivel. The Ottoman text provides a factual
account of the case, as well as the Brazilian commission's examination of the vessel.
Additionally, it addresses the judicial corruption and insurance company transactions

that ensued?.

! This work is considered one of the most important works of Turkish international law literature. Written in
Ottoman Turkish, it is the first international law textbook in the literature. The work summarizes the
international law courses taught by Hasan Fehmi Pasha at the School of Law. For more detailed information,
see: Erozan, Bogac. “Tiirkiye’de Uluslararas: iliskiler Disiplininin Uzak Tarihi: Hukuk-1 Diivel (1859-1945)".
Uluslararas: fliskiler Dergisi 11, sy. 43 (Aralik 2014): 53-80. https://doi.org/10.33458/ uidergisi.552667.

2 Hasan Fehmi, Telhis-i Hukuk-1 Diivel, Tab'-1 sini (Dersaadet: Mahmud Bey Matbaasi, 1326 [1910]), pp.78-82.
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It is particularly important that this incident is recorded in such detail in Ottoman
legal literature, because it is virtually not mentioned in standard American diplomatic
histories and international law casebooks. The fact that an Ottoman legal scholar thought
this incident was important enough to write about so much suggests that it was seen as
setting a legal precedent for how countries are responsible for the decisions made in their
courts. This suggests that the diplomatic intelligence networks of the late 19th and early
20th centuries were more sophisticated and far-reaching than we usually think. We
know this because Ottoman lawyers had access to detailed information about

disagreements between American countries.

The Ottoman Empire and the U.S.A. were very different places, and this makes the
documentation in this case even more extraordinary. The fact that Hasan Fehmi Pasha
had access to such detailed information about a relatively minor US-Brazil diplomatic
incident suggests that there are either extensive networks of diplomatic correspondence
or that legal precedents are being circulated through international legal scholarship in

ways that have not been studied enough by modern public international law scholars.

A commission was established with the purpose of examining the vessel's condition,
as outlined in the Ottoman account. The commission ultimately declared the vessel
irreparable and ordered its sale as wreckage. This was in accordance with local maritime
commercial law. The captain, who had previously obtained insurance for the vessel in
New York and Philadelphia, received a greater sum from the insurance company as a
result of this decision. However, it was subsequently discovered by the insurance
companies that the decision declaring the ship unsalvageable had been obtained through

fraud. It has been alleged that the captain and the judge had colluded in this matter®.

The narrative then progresses to the involvement of Mr Wells (referred to as Wels
in the Ottoman text), a former US consular official who was dismissed from service in
1849 for misconduct. He proceeded to purchase the insurance companies' claims and
petition the Brazilian government, arguing that the corrupt judge's decision rendered
the government liable for the resulting damages, as it had appointed the judge in

question*.

3 Ibid., 78-82.
4 Tbid.
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2. The American Historical Account

In his well-researched study Diplomatic Relations Between the United States and
Brazil, Lawrence F. Hill backs up the main points of the Caroline case and adds more
information about the wider picture of US diplomatic pressure on Brazil during the
Paraguayan War (1864-1870)°. Hill's account places the Caroline case among several
dubious claims pressed by US Minister James Watson Webb, including the Nebo, Edna,

and Canada cases.

According to Hill, the Caroline claim “had less basis in justice than either of the
preceding cases” and had been “purchased from insurance companies which had given

"¢, The purchaser, who has been described as an individual “who

up hope of an adjustment
had been let out of the consular service of the United States because of irregularities”,
corresponds to the description given in the Ottoman account of Wells's background. Hill
observes that this individual "had previously offered to accept a significantly lower
amount for his claim than the amount ultimately secured from the Brazilian

government’.”

The American account places particular emphasis on Webb's assertive diplomatic
strategy, which included the use of threats to sever diplomatic relations during Brazil's
vulnerable period while engaged in the Paraguayan War. Hill's account asserts that
Webb conducted an interview with a prominent member of the opposition party,
thereby securing their support. Furthermore, he states that the imperial government,
largely due to the embarrassments arising from the war, made a reluctant decision to

concede to the claim®.
3. Discrepancies and Comparative Analysis

There are a number of important differences between the two accounts. The biggest
difference is when we look at the time the incident happened. The Ottoman source says
1842, but Hill's account suggests the 1850s. The Ottoman text specifically identifies Santa

Catarina as the port of refuge, a detail that is missing from Hill's more general reference

5 Lawrence F. Hill, Diplomatic Relations Between the United States and Brazil (Durham, N.C.: Duke University
Press, 1932), pp. 207-210.

6 Tbid.

7 Ibid.

8 Tbid.
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to Brazil. What's more, the Ottoman account gives a lot of detail about the supposed
legal corruption and the exact situation of the shipwreck. But Hill's main focus is on the

diplomatic actions taken to solve the problem.

A close look at the financial data shows that it is quite consistent, even though it
comes from different sources. The Ottoman account says that the amount was about
fourteen thousand British pounds. Hill's records show that Webb received three bills for
a total of fourteen thousand one hundred and fifty-two pounds. This level of precision
suggests that both accounts come from real diplomatic records, even though they refer

to different periods of time.
4. The Resolution and Its Aftermath

It is clear from both sources that the US eventually admitted that the compensation
had been obtained incorrectly. The Ottoman account says that in 1872, the US
government, after looking at the case with its legal advisors, decided that Brazil was not
responsible for any legal mistakes unless there was proof that the government had
deliberately done something wrong. It was observed by the advisers that in the US
judicial system, “foreigners and natives are treated equally” and that “the government
cannot guarantee either the intelligence and competence of judges or the correctness of

their decisions to foreigners any more than to natives’.”

Hill's account provides greater detail about the aftermath, revealing Webb's personal
appropriation of most of the compensation. In the process of ascertaining the rightful
recipient of a £5,000 bill of exchange, it came to light that Webb had received a sum in
excess of £14,000. This led to the allocation of Congressional appropriations in 1874 for
the return of approximately $70,000 to Brazil, along with interest, and the initiation of

legal proceedings against Webb that seemingly never materialised.
Conclusion

The Caroline case shows how you can find out about history in places you wouldn't
expect, even if the people who study that history don't know about it. The amazing level
of detail in Hasan Fehmi Pasha's Ottoman Turkish legal text, compared to the lack of

information about this case in American diplomatic history, makes us question long-

° Hasan Fehmi, Telhis-i Hukuk-1 Diivel, 78-82.
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held ideas about where knowledge of the past can be found. It is very interesting that a
late legal scholar from the Ottoman Empire had more detailed information about this
US-Brazil diplomatic incident than appears in most modern American diplomatic

histories.

The case shows how people tried to trick the insurance company, how judges were
bribed, and how some people used their power to get what they wanted. It also shows
how international legal precedents are shared through academic networks. The
documents from the Ottoman Empire show that this case was seen as an important
example for questions of state responsibility. This is something that Western legal

scholars have forgotten.

The differences between the sources, especially when it comes to timing and details,
highlight two things. Firstly, they talk about how tricky it is to recreate what happened
in historical diplomatic incidents. Secondly, they emphasise how important it is to
consult sources from different linguistic and cultural traditions. The financial details and
story structure in both the Ottoman and American accounts are very similar, which

provides strong evidence from history that this diplomatic event was important.

This case led to important legal decisions about what countries are responsible for
their courts' decisions, how diplomats can't be sued, and how they should behave. These
ideas were important in different legal traditions, from Istanbul to Washington. It is
interesting that while it was kept in the law books of the Ottoman Empire, it is not often
mentioned in American books about international relations. This shows that in the 19th
century, knowledge was shared in ways that we now find surprising, and that we can still

learn a lot about public international law from this.

Kaynakca | Bibliography

Erozan, Bogag. “Tiirkiye'de Uluslararasi Iliskiler Disiplininin Uzak Tarihi: Hukuk-1
Diivel (1859-1945).” Uluslararas: liskiler Dergisi 11, no. 43 (Aralik 2014): 53-80.
https://doi.org/10.33458/uidergisi.552667.

Hasan Fehmi, Telhis-i Hukuk-1 Diivel, Tab'-1 sani (Dersaadet: Mahmud Bey Matbaasi,
1326 [1910]), pp. 78-82.

Lawrence F. Hill, Diplomatic Relations Between the United States and Brazil (Durham, N.C.:
Duke University Press, 1932), pp. 207-210.

77


https://doi.org/10.33458/uidergisi.552667

DiHA DOI: 10.5281/zenodo.17337433

DiHA: Journal of Interdisciplinary Legal Studies, 2 (September 2025)
DiHA: Disiplinlerarasi Hukuk Arastirmalar Dergisi, 2 (Eyliil 2025)
diha.org.tr | E-ISSN: 3062-0473

From Legislation to Strategy: Understanding China’s New Law on
Foreign Relations

Emrah Yildirimcakar *

Makale Tiirii / Article Type: Arastirma Makalesi / Research Article
Gonderim / Received: 14.8.2025, Kabul / Accepted: 30.09.2025, Yayin / Published: 30.09.2025

Abstract: States require both international and domestic legal frameworks to regulate
interactions between national and international institutions, citizens, and foreign actors.
The Law on Foreign Relations of the People’s Republic of China (shiE A R£FIEN 5% Rik),
enacted in June 2023 and effective from July 1, marks the first and most comprehensive
legal framework in China’s legislative history for governing its external engagements
across political, economic, legal, and security dimensions. More than a domestic measure,
the law reflects China’s ambition to institutionalize its expanding global role and
harmonize domestic legal mechanisms with international commitments. Introduced
during a period of intensified engagement with global governance, it coincides with
President Xi Jinping’s shift from Deng Xiaoping’s Tao Guang Yang Hui (“hide-and-bide”)
approach toward a more proactive international presence, while maintaining the
discourse of peaceful development and win-win cooperation. This study examines the
strategic, political, and legal motivations behind the law’s adoption, positioning it within
China’s broader foreign policy trajectory. Using a qualitative, document-based
methodology, it draws on official statements, speeches, policy reports, and academic
literature. The analysis considers the law not only as a legal instrument but also as a
strategic tool to strengthen domestic-international linkages, consolidate foreign policy
under centralized leadership, and project a coherent international image aligned with
China’s long-term vision.

Keywords: International Law, China, China’s Law on Foreign Relations, Foreign Policy,
International Politics.

#* Asst. Prof, Avrasya University, Trabzon/Tiirkiye, ORCID: 0000-0001-6501-5471, E-mail:
emrahycakar@gmail.com

Auf/Citation: Yildirimcakar, Emrah. “From Legislation to Strategy: Understanding China’s New Law
on Foreign Relations”. DiHA: Journal of Interdisciplinary Legal Studies, no. 2 (September 2025): 78-97.

Plagiarism: Bu makale intihal programinda taranmis ve en az iki hakem incelemesinden gecmistir. | This article has been
scanned via a plagiarism software and reviewed by at least two referees.

Bu calisma Creative Alinti-GayriTicari-Tiiretilemez 4.0 Uluslararasi (CC BY-NC-ND 4.0) ile
lisanslanmistir. | This work is licensed under a Creative Commons Attribution-NonCommercial-
NoDerivatives 4.0 International (CC BY-NC-ND 4.0).




DiHA

From Legislation to Strategy...

Mevzuattan Stratejiye: Cin'in Dis Mliskilerle ilgili Yeni Yasasin1 Anlamak

Ozet: Devletler, ulusal ve uluslararasi kurumlar, vatandaslar ve yabanci aktorler
arasindaki iliskileri diizenlemek icin hem uluslararasi hem de ulusal hukuk cercevelerine
ihtiya¢ duyar. 2023 yili Haziran ayinda kabul edilip 1 Temmuz'da yiiriirliige giren Cin
Halk Cumhuriyeti Dis iliskiler Yasasi (f 16 A R #£ F1E X 4+ % % %), Cin'in yasama
tarihinde dis iliskilerini siyasi, ekonomik, hukuki ve giivenlik boyutlarinda diizenleyen
ilk ve en kapsamli yasal cerceveyi temsil etmektedir. Bu yasa, salt bir i¢ hukuk
diizenlemesi olmanin 6tesinde, Cin’in kiiresel roliinii kurumsallastirma ve ulusal hukuk
mekanizmalarini  uluslararast taahhiitleriyle uyumlu héle getirme arzusunu
yansitmaktadir. Kiiresel yonetisimle artan etkilesim doneminde yiiriirliige giren yasa,
Devlet Baskani Si Cinping'in Deng Siaoping’in Tao Guang Yang Hui (“gizlen ve
zamanini bekle”) yaklasimindan, barisqil kalkinma ve kazan-kazan sdylemini
stirdiirmekle birlikte, daha etkin ve goriiniir bir uluslararasi varliga yonelen stratejisine
denk diismektedir. Bu calisma, yasanin kabul edilmesinin ardindaki stratejik, siyasi ve
hukuki motivasyonlar1 inceleyerek onu Cin’in genel dis politika cizgisi icinde
konumlandirmaktadir. Nitel, belge temelli bir yontemle yiiriitiilen arastirma; resmi
aciklamalar, lider konusmalari, politika raporlar: ve akademik literatiirii temel almakta;
yasayr yalnizca bir hukuk metni olarak degil, ayni zamanda ic¢-dis baglantilari
giiclendiren, dis politikayr merkezi liderlik altinda pekistiren ve Cin'in uzun vadeli
vizyonuyla uyumlu tutarli bir uluslararasi imaj olusturan stratejik bir ara¢ olarak
degerlendirmektedir.
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Introduction

In June 2023, the People’s Republic of China introduced a major legislative initiative in
terms of foreign affairs by enacting the Law on Foreign Relations of the People’s
Republic of China, which officially came into effect on July 1, 2023. This law marks a
significant development in China's legal and strategic posture, aimed at regulating its
external engagements across political, economic, legal, and security dimensions. More
than a domestic legislative action, the law reflects China’s ambition to institutionalize its
expanding role and influence in global affairs. Its scope is unlikely to be confined solely
to China’s international interests and role; it is also expected to foster a conducive
environment for strengthening both domestic and external engagement.' This
development is closely linked to China’s deepening relations with international actors,
institutions, and foreign individuals as an outcome of accelerating globalization and the

rapid rise of China’s economy and technological capabilities.

This legislation represents the first and most comprehensive legal framework of
China's foreign relations in its legislative history. It is designed to harmonize China's
domestic legal system with its international legal commitments by providing a unified
and coherent legal structure for China in the context of managing both internal and
external dimensions of its foreign policy.? Accordingly, the motivations behind the
enactment of this law are rooted in China’s long-standing strategic vision under the
leadership of President Xi Jinping. While discussions on the need for such a law have
circulated in Chinese political and academic committees for several vyears, its
formalization coincides with a period of intensified Chinese engagement with global
governance and international institutions. The law signals China’s intention to play a
more assertive and structured role in shaping the international legal order.’ In this
context, one of the central questions addressed in this study is: What strategic, political,

and legal factors prompted China to adopt this law at this historic juncture?

! Tang Zheng, “Foreign Relations Law of the People's Republic of China.” International Legal Materials, 63,
(2024): 627-636.

2 Huang Huikang, “Milestone of China’s Foreign-Related Legislation-A Review of the Law of the People’s
Republic of China on Foreign Relations.” Chinese Journal of Transnational Law, 1 No 2 (2024): 95-116.

3 Wang, Zhiqiong June., Chen, Jianfu, “China’s Foreign-Related ‘Rule of Law’ The Evolution of an
Idea.” Hague Journal on the Rule Law, (2025).
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President Xi Jinping’s approach represents a departure from the guiding principle
of Tao Guang Yang Hui (35 ¥£5%M§) or “hide-and-bide” which was a hallmark of Deng

Xiaoping’s foreign policy strategy and followed by his successors. This principle
emphasized maintaining a low international profile while focusing on internal
development and avoiding confrontation. * In contrast, Xi’s foreign policy signals a shift
toward a more proactive and visible global presence, while still adhering to the discourse
of peaceful development and win-win cooperation. The Law on Foreign Relations must
therefore be understood not only as a legal instrument, but as part of China’s broader
strategic effort to reshape its international image, consolidate legal mechanisms to
support its global ambitions, and promote a more coordinated foreign policy apparatus

under centralized state leadership.

This study implements a qualitative, document-based research methodology by
integrating legal, policy and discourse analysis. It also examines official government
statements, speeches by state leaders, and reports from key policy-making entities such
as the Ministry of Foreign Affairs and the Ministry of Justice to analyze the Law on
Foreign Relations within China’s broader foreign policy strategy. The analysis also
includes relevant academic literature and policy documents to identify the legal, political,
and strategic motivations underlying the enactment of this new law. This study is
structured into four main sections. The first section begins with introduction by
outlining the general framework, research question, and the design of the study. The
second section explores the key messages and strategic considerations underpinning
the Law on Foreign Relations of the People’s Republic of China. The third section offers
a critical analysis of the main arguments and policy implications embedded within the
law. Finally, the fourth section concludes the study by summarizing the key findings and
assessing the broader consequences of the law for the future direction of China’s foreign

policy.
1. The Law on Foreign Relations of the People’s Republic of China

The Law on Foreign Relations of the People’s Republic of China was a necessary step

for China to further adapt to the evolving global order and the framework of

4 Wang, Zhiqiong June., Chen, Jianfu. “China’s Foreign-Related ‘Rule of Law’ The Evolution of an
Idea.” Hague Journal on the Rule Law, (2025). Ming, Du. “International Economic Law in the Era of Great Power
Rivalry.” Journal Of Transnational Law, 57, No 3, (2024): 730-739.
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international law. The Chinese leadership, under the administration of President Xi
Jinping, sought to formulate a new approach to its engagement with the international
community. Recognizing the ongoing transformation of the global landscape, President
Xi emphasized the importance of multilateralism, the role of international organizations,
and the development needs of Global South countries. He also underscored the
significance of promoting a more equal, multipolar world order based on shared
development and win-win cooperation.® In the context of this strategic foresight, the
Chinese government enacted a new law to govern its relations with the external world.

the Law on Foreign Relations of the People's Republic of China includes six parts,

namely:
Part One: General Principles
= Part Two: Functions and Powers for the Conduct of Foreign Relations
= Part Three: Goals and Mission of Conducting Foreign Relations
= Part Four: The System of Foreign Relations
= Part Five: Support for the Conduct of Foreign Relations

= Part Six: Supplementary Provision

In the first section, key principles such as safeguarding China’s sovereignty, ensuring
national security, protecting the interests of the state and the Chinese people, promoting
national development, and striving toward the great rejuvenation of the Chinese nation
are strongly emphasized.® These objectives are framed within the broader commitment
to maintaining global peace and development. By prioritizing these principles, China
aims to communicate its core foreign policy stance with the international community by
highlighting its political and economic orientation centered on defending national
values, securing both domestic and international interests, and promoting peaceful

cooperation based on the concept of win-win development.

This section not only emphasizes the principles of Xi Jinping Thought on Socialism

with Chinese Characteristics for a New Era, but also emphasizes China’s adherence to

5 Xinhua News Agency. “Ministry of Foreign Affairs of People’s Republic of China, Foreign Ministry
Spokesperson Mao Ning’s Regular Press Conference on December 10, 2024.” Accessed: August 5, 2025,
https://www.fmprc.gov.cn/mfa_eng/xw/fyrbt/202412/t20241210_11541931.html

¢ Ministry of Justice of the People Republic of China. “The Law on Foreign Relations of the People's Republic
of China.” Accessed: July 10, 2025, http://en.moj.gov.cn/2023-07/11/c_901729.htm
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Marxism-Leninism, the principles and thoughts of Mao Zedong, as well as the thoughts
and principles of Deng Xiaoping.” Furthermore, it strongly outlines the Five Principles
of Peaceful Coexistence, which includes mutual respect for sovereignty, mutual non-
aggression, mutual non-interference in internal affairs, territorial integrity, equality and
mutual benefit, as well as supporting peaceful coexistence. These are presented alongside
commitments to defending China’s sovereignty, national security, dignity, honor, and

the interests of the Chinese people.

The second section provides a general overview of the authority and functioning of
the Chinese government in the context of foreign relations. It outlines the powers and
responsibilities of various government entities as defined by the Constitution, relevant
laws, and administrative structures. This section details the roles of national institutions
at multiple levels, including provinces, autonomous regions, ministries, military
commissions, and the State Council, highlighting how they operate within the broader
framework of China's foreign policy.® It also covers the functions of China’s external
institutions abroad, such as embassies and consulates, in representing and safeguarding

national interests.

The third section sets out the goals and mission underlying the implementation of
the Law on Foreign Relations of the People’s Republic of China. It codifies China’s
foreign policy objectives by emphasizing the safeguarding of national sovereignty,
security, territorial integrity, and the advancement of development goals. Rooted in the
Five Principles of Peaceful Coexistence, this section prioritizes multilateralism,
international development cooperation—particularly within the framework of the Belt
and Road Initiative (BRI) as well as China’s Global Security Initiative, Global Civilization

Initiative, and commitments to global environmental governance.’ These objectives

7 Official Website of Communist Party of China (FIE % # B M). “The Law on Foreign Relations of

the People's Republic of China” (FIE AN R EZFE X 4 X %R %), Accessed: June 30, 2025,
http://cpc.people.com.cn/n1/2023/0629/c64094-40023665.html

8 Ministry of Justice of the People Republic of China. “The Law on Foreign Relations of the People's Republic
of China.” Accessed: July 10, 2025, http://en.moj.gov.cn/2023-07/11/c_901729.htm

9 Ministry of Foreign Affairs of the People’s Republic of China (FfF1E A\ B F1E 4} 3 ER). “The Law on

Foreign Relations of the People's Republic of China.” (11 A R FNE X} % Ri%K). Accessed: July 15,
2025, http://www.mfa.gov.cn/web/wib_673085/zfxxgk_674865/zcfg/f1/202306/t20230628_11105189.shtml
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collectively reflect China's ambition to shape a more balanced and cooperative

international order.

The third section of this law also highlights the importance of strengthening human
resource capacity in the field of foreign affairs, including measures related to the training,
employment, management, and overall support of personnel engaged in international
work. These provisions also reflect a strategic effort to professionalize and
institutionalize China’s foreign policy and prepares it to meet the demands of a more

complex global environment.

The fourth section, in general, outlines the legal and institutional mechanisms for
managing China's foreign relations in accordance with the Chinese Constitution and its
relevant laws. It affirms that the state concludes or agrees international treaties and
agreements and fulfills its obligations under such instruments in faith. The law also
stipulates that the People’s Republic of China shall protect the legitimate rights and
interests of foreign citizens and organizations within its territory in accordance with
domestic law. Additionally, it emphasizes China’s commitment to strengthening both
bilateral and multilateral dialogue on the rule of law by promoting international legal
exchanges and cooperation. It also includes the engagement of China in law
implementation and judicial affairs with other countries and international organizations
in the context of concluded treaties or principles of equality and reciprocity. This section
also underscores that all state institutions and societal entities bear responsibility for
protection national interests in foreign exchanges. Individuals or organizations, whether
within or outside China’s borders that harm China’s national interests may be held legally
accountable.”” The law further encourages the development of robust legislation and
institutional frameworks to support international legal cooperation, treaty
implementation, general compliance in foreign affairs, as well as protecting China’s

external interests.

This section of the Law introduces important provisions aimed at enhancing China’s
institutional and legal capacity in foreign relations. It also grants the state the authority

to impose “countermeasures and restrictive measures” in response to foreign actions

10 Official Website of Communist Party of China (PEE~%HEM). “The Law on Foreign Relations of

the People's Republic of China” (I IE N B X FIE X 4 & R i%), Accessed: June 30, 2025,
http://cpc.people.com.cn/n1/2023/0629/c64094-40023665.html
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deemed detrimental to China’s sovereignty, security, or development interests.
Furthermore, it also emphasizes establishing a special financing mechanism to support
foreign relations activities and ensuring that financial resources are aligned with China's

economic development and global goals.

The fifth section extends the extraterritorial scope of the Law on Foreign Relations
by asserting that entities and individuals abroad may fall under its jurisdiction if their
actions are deemed harmful to China’s national interests. This provision applies broadly
across various domains, including diplomatic, commercial, cultural, military, and non-
governmental interactions. It reflects China’s growing importance on protecting its
interests beyond its borders and signals a more assertive legal posture in international
affairs. Moreover, the law requires that foreign nationals and organizations operating
within China comply with Chinese laws. Failure to do so may result in restrictions on

their travel, residency, or operational activities within Chinese territory."

Chapter Six of the Law on Foreign Relations of the People's Republic of China was
only consisting of the Supplementary Provision, which specifies the date on which the
law comes into effect. According to this provision, the Law on Foreign Relations of the

People’s Republic of China officially entered into force on July 1, 2023.
2. China’s Political Strategies Through the Lens of Law

The right to defend national sovereignty has become a significant subject of
discussion for nearly all nations and states, and it remains one of the most prominent
issues within the legal and constitutional frameworks of independent states worldwide.
In this context, the Law on Foreign Relations of the People’s Republic of China reaffirms
China’s firm commitment to safeguarding state sovereignty and protecting the rights and
interests of the Chinese people. On the other hand, it is argued that the law also serves
as a strategic tool to counterbalance and challenge Western-led unilateral sanctions and
restrictive measures, positioning China to assert greater influence in shaping the global

legal and political order.”? However, the purpose of this law may also aim to bring China

1 Ministry of Justice of the People Republic of China. “The Law on Foreign Relations of the People's Republic
of China.” Accessed: July 10, 2025, http://en.moj.gov.cn/2023-07/11/c_901729.htm

2 Samovich Yu, V., “The Law on International Relations of the People’s Republic of China: what worries the
West?” Juridical Journal of Samara University, 10, No 2, (2024): 79-83.
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closer to the Western world by fostering its multilateral cooperation, as well as

promoting more constructive multilateral relations.

Since the 1990s, the ongoing advancement of globalization has significantly
transformed the nature of foreign relations, expanding the range of actors involved, the
scale of interactions, and the content and form of engagement. As a result, the interaction
between domestic legal systems and the international order has become increasingly
frequent and complex. In this context, strengthening foreign relations legislation and
enhancing the rule of law in external affairs has emerged as a global trend. This shift
seeks to align foreign relations practices with the broader domestic legal environment,
although the legal logic applied to international affairs often differs from that governing
internal matters. In recent years, globalization has encountered serious challenges, while
strategic competition among major powers has intensified, giving rise to a more
adversarial approach to foreign relations law. Despite these developments, prior to
China’s enactment of its Foreign Relations Law, few states had adopted comprehensive
foundational legislation specifically governing their foreign relations.” As a result of
these development in international arena, to maintain and expand its multilateral
engagement with international actors, China has increasingly recognized the need to

pursue a more proactive and strategically coordinated foreign policy.

China is actively working to improve its law of foreign relations to create a legal
framework that protects both national and international interests while enhancing its
competitiveness in the global economy.* As part of this effort, China seeks to strengthen
its relations with international actors, organizations, and institutions to sustain
economic growth and advance cooperative initiatives such as the BRI. Like many other
nations, growing interdependence has prompted China to reassess its foreign policy and
related legal structures. Consequently, to foster more effective international dialogue and

cooperation, it was essential for China to make its legal and political intentions more

13 Cai Congyan (22 MZE), “Foreign Relations Law: Six Comments.” (X4} X % i%: 7X MW 1L), International
Law Studies (EIFRERFZ), 2 (2024):41-51

!4 Jia Shaoxue, “Regulation of relations complicated by a foreign element in the People’s Republic of China:
legislative basis and practice.” Lomonosov Law  Journal, No 4, (2024): 149-
173, https://doi.org/10.55959/msu0130-0113-11-65-4-9.
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transparent and comprehensible to the global community.”® Consequently, this was
expected to facilitate deeper political, economic, and cultural engagement between China
and the rest of the world.

The Chinese government views the Foreign Relations Law as a timely response to
the evolving global context. As it is declared by the Ministry of Justice of People’s
Republic of China, the world is currently undergoing in a century that profound changes
unseen, and it is marked by unprecedented instability and uncertainty. Within this
complex and volatile international environment, China faces mounting external
pressures and challenges. While many states possess well-developed legal systems
governing foreign relations, enabling them to pursue strategic objectives through legal
instruments that China had long lacked a foundational legal framework in this domain.
The Foreign Relations Law aims to rectify this gap, equipping China with the legal tools
necessary to respond more effectively to external challenges and mitigate associated
risks. By formalizing core legal systems related to foreign affairs, this legislation enhances
China’s capacity to engage in legal struggles with strategic focuses. It is expected to play
a crucial role in safeguarding national sovereignty, security, and development interests,

while also reinforcing national dignity and honor of China on the global stage.'®

In line with this political approach, the Ministry of Foreign Affairs of People’s
Republic of China spokesperson stated that under the leadership of President Xi Jinping,
the Chinese government has actively sought to influence the development of the global
economy. It advocates for the construction of an open world economy grounded in
cooperation, economic interdependence, and the pursuit of mutual benefit and win-win
outcomes. Within the framework of genuine multilateralism, China emphasizes the
importance of equal rights, opportunities, and rules for all nations, aiming to foster a

more inclusive and balanced global economic order.” To this end, China aims to

5 Jorgensen, Malcolm. “Political Framing in China's Foreign Relations Law: International Law and
‘Fundamental Norms Governing International Relations’.” Chinese Journal of Transnational Law, nol,
(2024):117-136. https://doi.org/10.1177/2753412X241261033.

Ministry of Justice of People’s Republic of China (11 A\ R EFNE F;AER). “The Significance and Role of
Foreign Relations Law.” (X 4 X RZE MW E K E X F 1 A ), Accessed: June 8, 2025,

https://www.moj.gov.cn/pub/sfbgw/zwgkztzl/xxxcgcxjpfzsx/fzsxllqy/202307/t20230703_481901.html
7 Xinhua News Agency. “Ministry of Foreign Affairs of People’s Republic of China, Foreign Ministry

Spokesperson Mao Ning’s Regular Press Conference on December 10, 2024.” Accessed: August 5, 2025,
https://www.fmprc.gov.cn/mfa_eng/xw/fyrbt/202412/t20241210_11541931.html
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establish more expanded political, economic and cultural relations with more
international orders, with the aim of pursuing a relatively more proactive posture

compared to the past decades.

The enactment of the Foreign Relations Law represented a significant legislative
development not only for China but also within the broader context of global legal
practice. At its core, this legislation is a necessary step for China as it continues to pursue
deeper relations with international actors, to improve the institutional and legal
frameworks to manage its foreign relations, and to safeguard its national sovereignty,
security, and development interests. It also reflects China’s effort to modernize its
national governance system and capacity while promoting greater coordination between
domestic legal development and its engagement with the international legal order.
Moreover, in light of the shifting dynamics of great power competition, the Foreign
Relations Law of China functions as a vital legal instrument, establishing a new front in
the legal dimensions of international strategic rivalry.' As Jorgensen conveyed,
according to President Xi Jinping, the guiding principles of China’s approach to
international law are rooted in the Five Principles of Peaceful Coexistence, that were a
component of the a legal struggle which is regarded not as an end in itself, but as a
necessary means to safeguard core national interests and to contribute to the
establishment of a more equitable and rational international order and
Principles adopted at the Bandung Conference in 1955. in this context, in the modern
era, China revisits and compares its new and old law to enact the better legislation for its

increasing influence in international affairs.

Some researchers argue that the efforts by the United States and certain Western
countries in recent years have provided a critical backdrop for the enactment of China’s
new Law on Foreign Relations. In this context, safeguarding national sovereignty,

security, and development interests stands as a central objective of the legislation. As

18 Cai Congyan (22 M), “Foreign Relations Law: Six Comments.” (X4} X %i%: 7X W 1€), International

Law Studies (B FR;EHFZT), 2 (2024):41-51.

Y Jorgensen, Malcolm. “Political Framing in China's Foreign Relations Law: International Law and
‘Fundamental Norms Governing International Relations’.” Chinese Journal of Transnational Law, nol,
(2024):117-136; Huang Huikang, “Milestone of China’s Foreign-Related Legislation-A Review of the Law of
the People’s Republic of China on Foreign Relations.” Chinese Journal of Transnational Law, 1 No 2 (2024): 95-
116.

88



DiHA From Legislation to Strategy...

China’s development trajectory enters a phase marked by both strategic opportunities
and heightened risks, alongside growing uncertainty in the international environment,
the concept of “struggle” has assumed greater importance in foreign-related legal
practices and the formulation of this law. Nevertheless, cooperation remains the
underlying goal of China’s foreign relations legal framework. Legal struggle is regarded
not as an end in itself, but as a necessary means to safeguard core national interests and
to contribute to the establishment of a more equitable and rational international order.?
The recent attempts to improve the laws governing China’s foreign relations and its new
cooperation initiatives reflect the Chinese government’s principle of striving for

continuous improvement.

On the other hand, China’s decision to promulgate the Foreign Relations Law is not
solely driven by the need to establish a legal framework to support its expanding global

presence; it is also closely tied to the broader strategic vision reflected in its recent

international initiatives, namely, the Global Security Initiative ( EEHZTEE )
the Global Development Initiative ( PHEHRLXEMBNX ), and the Global Civilization

Initiative ( £ B¢ X 85 15 iX). These initiatives collectively aim to reshape global

governance in line with China’s values and interests. Additionally, the evolving
dynamics of China-United States relations, coupled with the increasing uncertainty
surrounding the effectiveness and stability of international treaties and legal norms, have
further influenced China’s decision to codify its foreign relations through domestic
legislation.” Accordingly, such an adaptation to the realities of world politics represents
a significant transformation of the international image of China as an emerging power,

with implications for its political, economic, technological and military posture.

It is also argued that China’s recent legal and strategic initiatives, including
the Foreign Relations Law, are closely linked to the broader ideological framework

of socialism with Chinese characteristics and the pursuit of common prosperity and

20 Cai Congyan (22 M), “Foreign Relations Law: Six Comments.” (X 4} % %&i%: 7X s M 1L), International

Law Studies (EIFREBIZR), 2 (2024):41-51.
2t Moritz Rudolf, “China’s Foreign Relations Law: Balancing Struggle with Beijing’s Responsible Great Power
Narrative.” Accessed: August 1, 2025. https://npcobserver.com/2023/07/03/china-foreign-relations-law-

struggle-responsible-great-power-narrative/

89


https://npcobserver.com/2023/07/03/china-foreign-relations-law-struggle-responsible-great-power-narrative/
https://npcobserver.com/2023/07/03/china-foreign-relations-law-struggle-responsible-great-power-narrative/

DiHA From Legislation to Strategy...

following a more proactive foreign policy.”? These developments reflect China’s long-
term objectives to reduce its reliance on foreign technology, enhance its dominance in
high-tech manufacturing, and promote indigenous innovation in areas such as advanced
robotics and digital infrastructure. As part of this strategy, China aims to achieve 70
percent self-sufficiency in high-tech industries by 2025 and seeks to attain a leading
position in global markets by 2049, which is the centenary of the founding of the People’s
Republic of China. In parallel, China has adopted a more assertive foreign policy posture
in recent years. This shift underscores the necessity of reassessing and recalibrating its
legal frameworks in engagement with international actors, organizations, and

communities to align with its evolving global ambitions.”

The motto “Xi Jinping Thought on Socialism with Chinese Characteristics for a New

Era” ( - FHFATC B [E1F £ #f = F X #5) has become synonymous with the model

of socialism advanced under Xi Jinping’s leadership.* This ideological framework is
closely linked to the Four Comprehensive Strategies ( 247 £ E 4t #E 77 /5), which were

formally introduced during the 19th National Congress of the Communist Party of China
in 2017. These strategies include building a moderately prosperous society, deepening
reform, governing the nation according to the rule of law, and strictly governing the
Party.” Another central objective of Socialism with Chinese Characteristics is to adapt
core socialist principles to China’s unique historical, cultural, and economic conditions.
Under Xi’s leadership, this vision also encompasses the modernization of China’s
governance system and its transformation into a more globally influential power. Its

ultimate aims include eradicating poverty, improving living standards, and positioning

2 Fan Xin, and Song, Xiaoyu. “The Development Logic of Capital under Socialism with Chinese
Characteristics.” Marxism & Reality, 01, (2023): 93-101.

2 Ming Du, “International Economic Law in the Era of Great Power Rivalry.” Journal Of Transnational Law,
57, No 3, (2024): 730-739.

24 Han, Zhenfeng (85#RIl). “Comprehensively study and understand Xi Jinping Thought on Socialism with

Chinese Characteristics for a New Era (2EFIJNESAFEHN Kb EHEHLEFE XEHE). People’s
Official Website, ( A B [ ) Accessed: April 12, 2023,
http://theory.people.com.cn/n1/2023/0412/c4053132662345.html?eqid=cf6f468800036£580000000564832

24

% John Garrick, and Chang Bennett Yan. “Xi Jinping Thought.” China Perspectives, 01, (2018): 99-105.
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China as a leading force in global political and economic affairs.*® Many of these goals,
such as poverty eradication, progress in political and economic development, and
improved living standards, have been largely achieved. However, these achievements are
based on Deng Xiaoping's reform and opening-up policies. It is also important to note

that progress in these areas has accelerated significantly under Xi's administration.

A comparison between China’s current legal system and that of three decades ago
reveals significant progress, marking a transition from a system predominantly
characterized by the "rule of man" to one increasingly guided by the "rule of law."?” Since
the introduction of the reform and opening-up policies, China has developed a socialist
legal system with Chinese characteristics, which has undergone continuous refinement.
This system, while rooted in socialist ideology, is often seen as incorporating certain
elements of Western legal traditions, resulting in a hybrid model that blends domestic
and international legal principles. Through this legal transformation, China aims to
demonstrate to the international community that it values the rule of law. At the same
time, the Chinese leadership emphasizes that legal norms must be adapted to the
country’s unique national conditions and cultural values.?® Therefore, the new Foreign
Relations Law was designed with this dual objective in mind of aligning with China’s
national conditions and cultural traditions, while also addressing the demands of

contemporary foreign relations.

According to the conveyance of Hu, President Xi Jinping, China's path to
modernization reflects both the specific national conditions of socialism with Chinese
characteristics and the common features shared by the modernization processes of other
countries.?”’ In this context, modernization with Chinese characteristics entails the
modernization of a large population and the achievement of common prosperity. It also

emphasizes harmonious coexistence between humanity and nature, as well as a

26 Yildirimcakar, Emrah and Inan, Erkan. “Socialism with Chinese Characteristics and its Impact on the Rise
of China.” Erciyes Universitesi [ktisadi ve Idari Bilimler Fakiiltesi Dergisi, 70, (2025): 47-54.

27 Cohen, Jerome Alan. “Chinese Law: At the Crossroads.” The China Quarterly, no. 53 (1973): 139-43; Zhang
Mo, “The Socialist Legal System with Chinese Characteristics: China’s Discourse for the Rule of Law and a
Bitter Experience.” (December 1, 2010). Temple International & Comparative Law Journal, 24, (2010): 1-60.

28 Zhang, Mo, “The Socialist Legal System with Chinese Characteristics: China’s Discourse for the Rule of Law
and a Bitter Experience.” (December 1, 2010). Temple International & Comparative Law Journal, 24, (2010): 1-60.
2 Hu Angang, “Modernization with Chinese Characteristics and Great Power: Understanding Xi Jinping’s Governance.
Singapore, 2023, Springer.
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t.3° This model seeks to offer an alternative to

commitment to peaceful developmen
Western modernization paradigms by aligning economic growth with social equity,

environmental sustainability, and national stability.

In line with the developments in Chinese Foreign affairs and its law of foreign
relations, the characterization of modern China is claimed to have connection with eight
key factors. First, China has experienced significant growth in its GDP and per capita
income. Second, the social and economic conditions of the Chinese population have
undergone remarkable improvements. Third, the living standards of approximately 800
million people have changed substantially, with the majority no longer residing in rural
areas. Fourth, the illiteracy rate has dramatically declined from 22.81% in 1982 to 2.67%
in 2020, while the number of college students and above has surged from 6.2 million to
218 million. Fifth, China’s social security system has become the largest globally. Sixth,
China’s comprehensive development trajectory is expected to elevate it to the status of a
modern, moderately developed country by 2035. Seventh, having never experienced
colonialism, China is perceived as possessing a unique potential to contribute to global
peace and development. Eighth, China has transitioned from a low-income country to
the world’s largest developing country and emerging economy.* These eight factors
summarize modern China’s approach to contemporary principles of foreign affairs.
Moreover, they offer a concise ideological perspective on the Chinese government’s

domestic and foreign policies.
3. Legal Basis and Discussions

The inferences reached and the interpretations made in this study are based directly
on the provisions of the Foreign Relations Law of the People's Republic of China, as well
as its political rhetoric. Firstly, the emphasis placed on sovereignty, security, and
development objectives in the general principles section aligns with the inference that

China's security-oriented approach to foreign policy is strengthening and its pursuit of

30 Moritz Rudolf, “China’s Foreign Relations Law: Balancing Struggle with Beijing’s Responsible Great Power
Narrative.” Accessed: August 1, 2025. https://npcobserver.com/2023/07/03/china-foreign-relations-law-
struggle-responsible-great-power-narrative/

3! Hu Angang, “Modernization with Chinese Characteristics and Great Power: Understanding Xi Jinping’s Governance.”
Singapore, 2023, Springer.
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international harmony through the "win-win" rhetoric continues.* The prominent role
assigned to central state bodies in the conduct of foreign relations in the Powers and
Duties section directly supports the finding that foreign policy is increasingly taking on
a centralized structure. The explicit codification of multilateralism through the BRI and
other global initiatives in the Objectives and Duties section provides the legal basis for
the findings related to development and global governance.*® Both the commitment to
international agreements and the authority to take countermeasures, when necessary,
regulated under the section titled Foreign Relations System, support the conclusion that
China is both seeking compliance with international law and developing a more assertive
legal challenge against Western sanctions. Furthermore, the financing and human
resources arrangements envisioned in the Support Mechanisms section are linked to the
interpretation that foreign policy is becoming more professional not only legally but also

institutionally, politically, and economically.

The enactment of the Foreign Relations Law reflects the Chinese Communist Party’s
intention to institutionalize a more formalized framework for the conduct of foreign
policy. The law seeks to align China’s international engagement with its core security
and development interests, while also enhancing the legal basis for countering external
pressures. Formally, it is presented as a measure to strengthen China’s capacity to resist
foreign interference and unilateral sanctions, which Chinese authorities often
characterize as part of a broader containment strategy pursued by the United States and
its allies.** According to some analysts, the newly enacted law, which China frames as
necessary to confront global uncertainty and external pressures is paradoxical when

measured against its stated aspiration to promote a “harmonious international order.” **

32 Andrea Ghiselli, “Diplomatic Opportunities and Rising Threats: The Expanding Role of Non-Traditional
Security in Chinese Foreign and Security Policy.” Journal of Contemporary China, 27, (2018): 611 -
625. https://doi.org/10.1080/10670564.2018.1433584.

3 Gesti Anggraini, Adi Rio Arianto, Pradono Budi Saputro, “China’s Global Strategy for The 21st Century of
Silk Road: China and The Asia Security Architecture in Xi Jinping Government.” Bhuvana: Journal of Global
Studies. 1(1), (2023): 82—131. https://doi.org/10.59408/bjgs.v1i1.59.

348. Glaser Bonnie, Moritz Rudolf, Interpreting “China’s New Foreign Relations Law.” The German Marshall
Fund of the United States, July 15, 2023. https://www.gmfus.org/news/interpreting-chinas-new-foreign-
relations-law,

% Robert Rust, “What China’s Foreign Relations Law Tells Us About Its View of the International
Community.” September 11, 2023. https://blog.ucs.org/robert-rust/what-chinas-foreign-relations-law-tells-
us-about-its-view-of-the-international-community/
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In line with such critiques, it has also been argued that China’s foreign-related “rule of
law” create mixed implications for the promotion of United States-style rule of law and
democratization. While the law may represent an alternative model of legal governance
rooted in Chinese priorities, it may also reveal significant capacity limitations and

contradictions in practice.*®

In sum, while the law aims to strengthen China's global influence, consolidate its
sovereignty, and reshape international legal norms, it has also sparked renewed debate
about China's ability to pursue a balanced strategy between protecting national interests
and promoting global cooperation. While the Foreign Relations Law of the People's
Republic of China is officially presented as a framework for peaceful development and
multilateral cooperation, some of its provisions may have controversial implications
under international law. Regulations regarding countermeasures and extraterritorial
jurisdiction could potentially create tensions with the principles of sovereign equality
and non-interference in internal affairs. On a practical level, this law could also provide
China with the legal basis to defy Western sanctions, more assertively advocate in

maritime law disputes, and promote its normative agenda in international organizations.
Conclusion

The new Law on Foreign Relations of the People’s Republic of China was enacted to
redefine the relationship between the Chinese people, institutions and foreigners,
foreign institutions. It is deeply influenced by the doctrine of Socialism with Chinese
Characteristics as well as Xi Jinping Thought on Diplomacy. While its primary aim is to
safeguard China’s national and international interests, the law also seeks to pursue a
more proactive and self-confident foreign policy with the aim of advancing the
principles of harmony, peaceful coexistence, and win-win cooperation. By emphasizing
core principles such as non-interference, the protection of national security, the
safeguarding of development interests, and the promotion of multilateral cooperation,
the legislation not only consolidates domestic policy coherence but also signals to the

international community a more codified and predictable diplomatic posture. This law

3¢ Matthew S. Erie, “Foreign Policy Implications for China’s Foreign-Related ‘Rule of Law’.” Orbis, 67, no.4,
(2023): 565-578. https://doi.org/10.1016/j.0rbis.2023.08.006.
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reflects China’s determination to align its legal framework with its long-term strategic
objectives, indicating that future foreign relations will be shaped by an increasingly

symbiotic relationship between law and policy.

There are also some limitations for this study. One of the key limitations of this study,
for instance, is the lack of empirical data on the long-term consequences of China's
Foreign Relations Law due to its relatively recent nature. Since the analysis relies heavily
on official documents, speeches of leaders, and policy reports, it is unlikely that the
distinctions between strategic rhetoric and actual implementation can be adequately
tested. Additionally, Moreover, the limited academic literature in the field of law leaves
assessments largely at the normative and discursive level. These limitations suggest that
the findings should be considered predictive rather than definitive, offering inferences
about the potential relationship between law and the trajectory of Chinese foreign

policy.
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Ozet: Tarih boyunca insanlarin diizen ihtiyaci ve adalet arayis1 neticesinde olusan kimi
kurallar toplumsal tercihlerle sekillenerek farkli hukuk pratikleri ortaya ¢ikarmistir.
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Tracing Architecture: A Typomorphological Perspective on the Law-Society
Relationship

Abstract: Throughout history, certain rules emerging from humanity’s need for order
and pursuit of justice have been shaped by social preferences, giving rise to diverse legal
practices. Spaces created through architectural designs, in turn, have materialized these
preferences and practices, reflecting the social structure. Both law and architecture,
deriving from sociological needs and influencing human behavior, have affected
individual lives while simultaneously conveying messages to society. This interaction,
operating bidirectionally, has transformed both individual and collective perceptions,
and in response, legal and architectural structures have themselves evolved.
Typomorphology, as an architectural concept, is a method that facilitates interaction
between architecture and other disciplines to produce designs that are socially
appropriate and effective. Developed as a response to historical and cultural ruptures,
the typomorphological approach aims to execute architecture in harmony with the social
fabric. In this study, drawing on the shared characteristics of the legal and architectural
disciplines, a typomorphological method is employed to trace the architectural imprints
of the relationship between law and society. The societal perception of the abstract
concept of law is concretized through architectural works. From the changing structures
of historical mosques to contemporary courthouses, this study emphasizes the
significance of architecture in the law-society relationship from a broad and
multidisciplinary perspective. It demonstrates that architecture is a powerful tool in
making law visible and highlights the crucial role of designing judicial buildings through
a typomorphological approach in shaping society’s perception of law today.

Keywords: Law-Society Relationship, Architecture, Typomorphology, Perception of
Law, Judicial Architecture
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Extended Summary

This study explores the intricate relationship between law, society, and space, tracing its
historical roots and contemporary manifestations through an interdisciplinary lens. It
posits that spaces, shaped by societal needs and preferences, serve as tangible expressions
of law, influencing both individual and collective perceptions. Law, as a communicative
mechanism that establishes social order, shares functional parallels with spaces, as both
regulate behavior, convey messages, and shape societal norms. The study draws on
historical and modern examples to illustrate how spaces reflect and influence legal and
societal structures, emphasizing their role as mediators between abstract legal principles
and lived experiences.

Historically, spaces have been pivotal in reflecting societal and legal frameworks.
Archaeological discoveries like Gobeklitepe, a prehistoric monumental structure,
challenge conventional narratives about early human societies, suggesting that belief
systems, potentially tied to legal concepts like sanctions, preceded settled communities.
This raises questions about the centrality of law in ancient societies, as evidenced by
symbols like the relief of a punitive deity. Similarly, historical accounts, such as the
Ottoman Empire’s architectural shifts during the Tanzimat period from stone to Baroque
and Rococo styles, reflect changing societal and legal paradigms influenced by
Westernization. The 1855 Bursa fire, described by Fuad Pasha as the loss of “the preface
of Ottoman history,” underscores the symbolic weight of spaces as embodiments of
cultural and legal identity. This event also highlights the disconnect between reformist
policies and their practical impact, as the state’s failure to respond effectively to the crisis
revealed limitations in legal and administrative systems.

In contemporary contexts, judicial architecture, particularly courthouses, serves as a
primary spatial manifestation of law. The design of these spaces—encompassing
location, materials, and aesthetics—shapes public perceptions of justice and authority.
For instance, the U.S. Supreme Court’s axial architecture, with its Greek temple-like
columns, projects control, prestige, and ideological power, reinforcing the state’s
authority. In contrast, the Australian High Court’s accessible design, which encourages
public activities like concerts and exhibitions, fosters civic engagement and positions the
court as a public space. These examples illustrate how spatial design can either reinforce
hierarchical control or promote inclusivity, reflecting differing societal values and legal
philosophies.

The study argues that spaces and law function as communication forms, conveying
messages that vary based on cultural and societal contexts. Drawing on scholars like
Umberto Eco, who views architecture as a communicative act, and Mark Van Hoecke,
who conceptualizes law similarly, the analysis highlights how spaces make abstract legal
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principles tangible. Physical structures, from courthouses to public buildings, embody
societal values like justice and equality, influencing how law is perceived and
experienced. For example, the presence of symbolic elements, such as portraits of leaders
in Iranian courtrooms or paintings commissioned by Sultan Mahmud II in Ottoman
public buildings, reflects the interplay of power, ideology, and law within specific socio-
political contexts.

The aesthetic and symbolic dimensions of spaces also contribute to the legitimacy of
legal systems. Courthouses, described as “monuments of legal tradition,” reinforce the
mythology of justice and position courts as guardians of societal ideals. However, poorly
designed judicial spaces, such as those repurposed from non-legal buildings, can
undermine public trust and accessibility. The study emphasizes the need for intentional
design in judicial architecture, incorporating principles like accessibility, transparency,
and equality to enhance public engagement with the law. As societies evolve, legal spaces
must adapt to technological and cognitive advancements, ensuring they meet
contemporary needs and foster positive legal experiences.

By integrating insights from archaeology, sociology, philosophy, and architecture,
the study underscores the transformative potential of spaces in shaping the law-society
relationship. It advocates for a dynamic approach to judicial architecture, where spaces
are designed to reflect societal values and facilitate effective legal interactions. Historical
and contemporary examples demonstrate that spaces are not passive backdrops but active
agents in constructing legal and social realities. Ultimately, the study concludes that the
strategic use of spaces can enhance the visibility and legitimacy of law, fostering a
stronger connection between society and its legal frameworks, while interdisciplinary
research continues to uncover new dimensions of this relationship.

Giris

Hukuk ve toplum iliskisi tarihin her asamasinda ilgi cekici bir felsefi ugras olarak
arastirma nesnesi yapimistir. Donemsel ve mekénsal farkliliklar konuya dair
yaklagimlar: da farklilastirmistir. Giintimiizde ise anilan iliskinin incelenme metotlari,
konularin marjinal bir yapiya biiriinerek ¢ogu zaman hayattan kopuk bir nitelik arz
etmesine neden olmaktadir. Ulkemizde hukuk ve toplum iliskisi denildiginde belirli
kisiler, belirli teoriler ve belirli disiplinlerin disina ¢tkmanin pek makul goriilmemesi de
mevcut durumu pekistirmektedir. Felsefe mesgalesinin 6ziine tamamen zit gibi gériinen
bu yapi, hukuk ve toplum iliskisinin gerceklikten kopuk algilanmasina da sebep
olabilmektedir. Modern bilimin geregi olarak parcalanip ayristirilan disiplinler, hukuk
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felsefesinin esnek yapisina ragmen birbiriyle baglantili yapilarin analizinde islevsiz
kalabilmektedir. Fakat insandan ve insani etkilesimlerden olusan toplum ile bu
etkilesimlerin ortaya cikardigi hukuk mefhumu birbiriyle baglantili bircok disiplinin ilgi
alanina girmektedir. Bu niteligi itibariyle hukuk ve toplum iliskisine dair calismalar
farkli sahalarla etkilesimi zorunlu kilmaktadir. Ilgili baglamda makale kapsaminda
incelenen ve modern mimarinin parca ile biitiin arasindaki bag1 koparan yapisina tepki
neticesinde gelisen tipomorfolojik yaklasim ise bahsedilen sorunlarin ¢6ziim arayisina

mimarlik disiplini icerisinden cevap iiretmektedir.

Bu makalede mimariden ve mimari tasarim disiplinin imkanlarindan faydalanilarak
multidisipliner bir yaklasimla hukuk ve toplum iliskisinin mahiyetine dair cevaplar
aranmaya calisilmistir. Yabanci literatiirde mekandan hareketle toplum ve hukuk
iliskisine dair oldukca genis perspektifte ¢alismalar bulunmaktadir. Konuya dair
mimarlik, sanat tarihi, felsefe, sosyoloji gibi cesitli alanlara yogunlasan bircok esere
rastlanabilir. Bunlarin bazilar1 mimarlik ve hukuk iliskisi baglaminda, bazilari
kiiresellesme olgusuna miindemic, bazilar1 ise adliye binalari {izerinden arastirma
konusu edilmistir. Baz1 ¢calismalarda tarihsel siirec irdelenirken bazilarinda giiniimiizde
kullanilan farkli mekanlar mukayese edilmistir. Ingilizce literatiiriin aksine konuya dair
Tiirkce cok fazla calisma bulunmamaktadir. Ozellikle iilkemizdeki hukuk egitimi
pratiklerinin disiplinlerarasi ¢calismaya pek fazla imkin tanimayan yapisi bu tiir sorularin
cevaplanmasinda Tiirk literatiiriinde bir bosluk birakmaktadir. Tiirkiyede hukukun salt
normatif bir alana itilmemesi i¢in farkh disiplinlere dair konularin hukuku da kapsayacak

sekilde ele alinmas1 hukuk pratikleri i¢cin 6nemli imkanlar barindirmaktadir.

Calisma kapsaminda Nureddin Top¢u'nun toplumu anlamak i¢in kullandig: “kiiltiir
felsefe ile baslar ancak ilham kaynaklarimizin cogu tarihtedir” s6ziinden hareketle tarihe
de miiracaat edilerek mimarinin hukuk ve toplum iliskisini anlamadaki degeri
incelenmistir. Uc ana boélimden olusan calismanin ilk kisminda toplum ve hukuk
iliskisinin soyut yapist irdelenmistir. Soyut bir yapinin nasil goriiniir kilindigina dair
farkl yaklasimlardan hareketle mimarinin konuya iliskin mahiyeti sorgulanmustir. Ikinci
kisimda mimari tasarim literatiiriinde bir analiz metodu olarak kullanilan tipomorfoloji
yaklasimina odaklanilmistir. Kavram aciklanarak insa ettigi metodun hukuk ve toplum

iliskisini anlamada nasil bir katk:i saglayabilecegi 6rnekler {izerinden incelenmistir.

! Nureddin Topcu, Ahlak Nizami, (Istanbul: Dergah Yayinlari, 2020), 130.
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Uclincii ve son boliimde elde edilen verilerden yola cikilarak mimarlik- hukuk ve mekan-
hukuk iliskisi iizerinde durulmus, incelenen yaklasimin hukuk ve toplum iliskisine
katkis1 irdelenmistir. Veriler neticesinde mimarinin toplumlarin hukuk algisindaki
etkisi aktarildiktan sonra toplum-hukuk iliskisinin nitelikli seyrinde tipomorfolojik

yaklasimin 6nemi giintimiiz adli yapilari tizerinden vurgulanarak calisma noktalanmistir.
1. Toplum ve Hukuk Miskisi

Insanlar bir araya gelerek sosyal bir yap1 olustururlar. Toplum ad: verilen bu yapinin
belli bir diizen icinde devamliligini stirdiirmesi hukukun o toplum icinde hem bir
zorunluluk hem de bir ihtiyac olarak gelisip olusmasini saglar. Bu toplumlar yap:1 ve
aliskanliklarina gore kendi hukuk pratiklerini olustururlar. Olusan hukuku, iki kisi
arasindaki satim akdinde gorebilecegimiz gibi iki devlet arasindaki herhangi bir
sozlesmede de miisahede etmemiz miimkiindiir. Dolayisiyla hayatin her sathasinda
hukuk bir sekilde toplumlarda etkili olarak bireylerin algilarinda farkl sekillerde yer
edinmistir. Bu nedenle hukuk, giiniimiize degin bireysel ve toplumsal ¢esitli konulardaki

farkli uygulamalarla genis bir yelpazede varligini siirdiirmistiir.

[ki insan arasindaki basit giindelik bir iliskide dahi hukuk kavramindan s6z etmek,
hukuk mefhumunun insanlik tarihi ile paralel seyirde olusup degistigini gostermektedir.
Toplum degistikce farklilasan hukuk, yeni formlariyla bir nevi degisimin de tetikleyicisi
olmustur. Dolayisiyla toplum ve hukuk iliskisi, karsilikli ve dinamik bir sekilde tarihten
giintimiize varligini siirdiirmektedir. Bu soyut iliski sosyal pratiklerin cesitli vecheleriyle
giin yiiziine ¢ikmaktadir. Ornegin kiiltiiriinii, geleneklerini ve giindelik aliskanliklarini
takip etmek bir toplumun hukukla etkilesiminin niteligine dair fazlasiyla veri sunabilir.
Toplumun hukuk algisini anlamak ise kimi zaman bir kanun maddesinin gerekcesini
okumak kadar faydali olabilir. Zira soyut bir kavramin toplumu devaml etkileyici bir
yapiya sahip olmasi, etkilenenlerin neler oldugu ve nasil bir goértinim kazandig:
sorularini giindeme getirmektedir. Bugiin bir adliye binasina girdigimizde yahut elimize
kanun kitap¢igr aldigimizda hukuk bizler i¢in gériiniir form kazanabilir. Soyut hukuk
kurallarinin insanda nelere mal olabilecegini dolayisiyla normlarin nasil bir etkisi
oldugunu agir ceza mahkemesinde izledigimiz durusmayla miisahede edebiliriz. Araba
almak istedigimizde noterde imzaladigimiz kagitlar kolayca hukukla etkilesim icerisinde
oldugumuzu gosterebilir. Fakat bir hukuk¢u olmadan da adliye binasina girip durusma

izleyebilecegini, kanunlara nereden erisebilecegini bilmek ya da noterde aslindan farkli
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bir {icret iizerinden satis vermek toplumun hukuku nasil algiladigina dair bir mesele
olarak karisimiza cikmaktadir. Dahasi tarihe paralel bir seyirde degisim gosteren
hukukun toplumla iliskisinin nasil bir siire¢ gecirdigi kanun maddelerinden de
anlasilamamaktadir. Dolayisiyla hukukun insan ve toplumla iliskisini anlamak salt
normatif degerlendirmelerden ¢ok daha fazlasini gerektirmektedir. Peki soyut ve genel
kurallardan olusan hukukun toplumla iliskisi, toplumlarin hukuk algis1 ve hukukun
degisen yapis1 nasil anlagilmaktadir? Bu soruya tarih boyunca farkl izleklerden cesitli
cevaplar aranmistir. Genellikle konunun soyut kavramlar: somut tezahiirleri {izerinden
anlasilmaya calisilmis, maddi veriler cevap arayisinda etkili olmustur.

“Goriinen Seyler Goriinmeyen Seyleri Gosterir”>

Eski caglardan giiniimiize pek cok eserde toplumlarin yapisi cografya ve mekanlar
iizerinden incelenmistir. Herodotos, Platon, Aristo, Ibn Haldun gibi diistiniirler fiziki
sartlara gore kimi olgular1 aciklamig, bu kapsamda farkli mekéin tanimlar: yapmislardir.
Ornegin Ibn Haldun mekani medeniyetin sosyolojik 6gesi olarak nitelemis, insanin
siibjektif zemini olarak yorumlamistir’ Ge¢miste oldugu kadar yakin tarihte de
Durkheim, Heidegger, Lefebvre, Foucault, Bourdieu, Giddens, Harvey gibi diisiiniirler
mekan iliskisi baglaminda topluma dair sosyolojik cevaplar aramislardir.* Giiniimiizde
cesitli disiplinlerde yasanan gelismelere bagli olarak mekanin gosterdikleri yeni
tartismalar1 da ortaya ¢ikarmaktadir. Bilinen en eski tarihi yap1 olan Gobeklitepenin
bulusu bu konuda 6nemli bir 6rnektir. Zira arkeolojik kazi neticesinde Gébeklitepe'de
ortaya cikan yapilar cesitli sorularla tarih yazimi basta olmak tizere farkli konularda

bir¢ok sorgulamayi beraberinde getirmistir. Devam eden kazilarla bilim insanlari, cesitli

2 Milattan énce besinci yiizyilda yasamis Yunanl filozof Anaksagoras’a atfedilen bu ifade insanlarin asirlardir
soyutla kurdugu iliskiyi anlama cabas: icerisinde oldugunu géstermektedir. Raible, Wolfgang. "Metaphors as
models of thinking." (2016): 21.

3 Ibn Haldun, Mukaddime, haz. Siileyman Uludag, (istanbul: Dergah Yayinlari, 2019).

4 Marie Bels ve Patricia Branco "Law and Architecture: Courthouse Architecture, Searching for a New Balance
Between Representation and Functionality", Law and the Arts. Elective Affinities and Relationships of Tension,
(2017), 178-185.

5 Genel kaniya gore Gobeklitepe'nin bir yerlesim yeri olmadigi, tapinak benzeri anitsal bir yapi oldugu
diisiintilmektedir. (Andrew Curry, "Gobekli Tepe: The World’s First Temple", Smithsonian Magazine,3,
(2008), 1-4). Kaziya dair éncelikli tartismalardan biri de bu baglamda yerlesik yapiya sahip olmayan bir avci-
toplayici toplumun neden konut veya tarimsal iiretim yerine inang temelli bir yap1 insa ettigidir. Dolayisiyla
sulak araziler ve tarim iiretimi ile ilk kez yerlesik yasama gecilerek insa edildigi diisiiniilen Catalhdyiik gibi
kazilardan daha eski bir yap:1 olmasiyla Gobeklitepe, insanligin medeniyet gelisim kriterleri {izerine bilim
insanlarini bir sorgulamaya sevk etmistir. Dahasi tapinak olarak nitelenen yapinin kullanis maksad: hakkinda
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sorularin pesinde Go&beklitepe toplumunun nasil bir kiiltiire sahip oldugundan inang
diinyasina ve hukuki yapisina kadar farkhi alanlarda fikir iiretmeye calismaktadir.®
Toplum yapisinin somut bir gostergesi olmak bakimindan mimari yapr adeta bir

toplumun soy kiitiigiinii ortaya ¢ikarmaktadir.

Hukukun goriinmez gercekliginin mekan araciligiyla fiziksel gerceklige biirtinmesi
sosyolojik etkilesimlerle meydana gelmektedir. Hukuki pratikler ve prosediirler,
ideolojiler ve gii¢ dinamiklerinin etkileri ile sekil almaktadir. Ortaya cikan sekil; siyasi,
mesleki, kurumsal, kiiltiirel, ekonomik ve sosyal bircok temsili yansitmaktadir.” Bu
bakimdan mimarinin estetik yonii ve sembolizmi kurumsal bir diizenin otoritesi ve
mesruiyetini hissettirme amacint da biinyesinde barindirmaktadir. Hukukun ve
dolayisiyla adaletin mekanlar vasitasiyla temsiliyeti, mimarinin cesitli 6zelliklerinden
hareketle hukukun o toplum nezdindeki yerini de goéstermektedir. Bu diisiinceden
hareketle mimarinin hukuk ile toplum arasinda bir nevi arayiiz olarak nitelendigi
yaklasimlar bulunmaktadir.® Mekanin nasil tasarlandigi, nelere dikkat edilerek insa
edildigi, konumu, yapiminda kullanilan malzemeleri, duvarlarini siisleyen tablo
tercihlerine® kadar bircok mimari gosterge toplumun ve gii¢ dinamiklerinin algilari

hakkinda fikir vermektedir.’® Dolayistyla diizen tesisi yaninda sinirlama ve engelleme

da bir uzlas: bulunmamaktadir. Inan¢ merkezli insa edildigi genel kabul gormekle birlikte bu inancin din olarak
mu nitelenecegi de bir diger tartismali husustur. Konuya dair degerlendirme icin bkz. Hasan Ozalp, “Insanligin
En Eski Tapinagi Gobeklitepe Teolojik Olarak Bize Ne Séyler?”, Bilimname, (2016) Calisma kapsaminda asil
merak uyandiran nokta da bu dogrultuda yapida bulunan ve kadim sembollerde ceza tanrisi olarak kabul edilen
bir kabartmanin bulunmasidir (Klaus Schmidt, Gobekli Tepe, (Arkeoloji ve Sanat Yayinlari, 2007), 222). Ayirt
edici bir 6zelligi olan yaptirim boyutuyla hukukun, kadim toplumlarda inan¢ eksenli ve dolayisiyla merkezi bir
konumda m1 oldugu sorusu hukuk-toplum iliskisi bakimindan bahsi gecen kabartmayla beraber cevaplanmay:
bekleyen bir arastirma konusu teskil etmektedir.

¢ Elif Bengisu, "Human History and Gobeklitepe" International Journal of Social, Political and Economic Research,
7.1.(2020)

7 Bels ve Branco, 182, 183.

8 Duygu Hatipoglu Aydin, “Mimarlik ve Hukuk Iliskisi Baglaminda Ankara Adliyesi Balgat Ek Hizmet Binas:
Uzerine Notlar”, Ankara Barosu Dergisi, 78.2. (2020), 139.

? Tarihte II. Mahmud'un kamu binalarina tablolarini astirmasi, otoritesini gériiniir kilma yéntemi olarak
yorumlanabilecegi gibi giiniimiizde iran mahkemelerinde Ruhullah Humeyni'nin tablolarinin bulunmas: da
molla rejiminin hukuk pratikleri ve halka yansittiklar1 agisindan ipuclari barindirmaktadir. Bkz. Yunus ince,
"I[I. Mahmud Devri Reformlarinin Tebaa Tarafindan Algilanis1", Tarih Incelemeleri Dergisi, 32.2. (2017); Iran
Yiiksek Mahkemesi:
wikimedia.org/wikipedia/commons/2/29/Supreme_Court_of Iran 1399032711131039520604224.jpg

19 Oguz Ongun, Bir Adalete Erisim Meselesi Olarak Adliye Mimarisi: Caglayan Adliyesi Ornegi, Yiiksek Lisans Tezi,
(Istanbul: Istanbul Bilgi Universitesi, 2019), 81-88.
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yonleri diisiiniildigiinde mekanlarin hukuk-toplum iliskisinde 6nemli bir etkisi oldugu

ve mimarinin hukuk ile topluma yo6nelik benzer islevler tasidig: goriilmektedir.
2. Mimarlik ve Toplumsal Iiski: Tipomorfoloji Yaklasimi

Tipomorfoloji, bir mimari terim olarak 20. yilizyihn ikinci yarisinda modern
mimarlik anlayisina tepki olarak ortaya ¢ikmistir. “Morfolojik bir analiz metodu” 6neren
tipomorfoloji kavrami parca ve biitiin arasindaki baglantilara 6nem veren bir mefthuma
isaret etmektedir." Kavram, modern mimari yaklasiminin gegmisle bugiin arasinda
catlak olusturdugunu diisiinen bir grup mimari cevre tarafindan olusan boslugu kapatma
amaciyla elestirel bir diisiince olarak gelistirilmistir. Bahsekonu c¢evre, modern
mimarinin yalnizca kendine génderme yapan ve tarihin roliinii yadsiyan yapisina karsin
mimaride multidisipliner bir yaklasima énem vermistir.” Kavramin 6nciisii Saverio
Muratori, 1960 yilinda basilan eseri ile mimari tasarimda iki hedefe agirlik verilmesi
gerektigi fikriyle tipomorfolojik yaklasimin ana hatlarini belirlemistir:

- Teknik konularla tarihi ve kurumsal etmenler arasindaki baglantiy1 saglamak,

- Mimarlig kentin sorunlardan bagimsiz olmadan, kent sorunlari icerisinde gelistirmek."

Sonugta “Tipomorfoloji kent biciminin tipik mekdn ve yapilarin analizinden yola ¢ikarak
incelenmesidir.™ Mimaride, gecmisten bagi koparan modern yaklasima tepki olarak
gelismeye devam eden bu fikirler “kentsel yapiy1 zamansal bir varlik olarak” algilayarak
kentsel doku icerisindeki ortakliklara dikkat ¢ekmektedir. Boylece parga ile biitiin
arasindaki iliski salt formel alandan cekilerek kent ve mekéan, yapisal olarak yani

“tipomorfolojik” analizle irdelenebilmektedir.”

Tipomorfolojik yaklasim, arastirmacilarin arastirma nesnesi bélgelerine gére yapilan
farkl disipliner ve kiiltiirel egilimler sayesinde kentlerin nasil iiretildigi/insa edildigi
iizerine farkli analiz imkanlar1 vermektedir. Ornegin Italyan ekoliinden Muratorinin

ardili Gianfranco Caniggia, insan cevresini birbiri ile iliskili kii¢iik organizmalarin bir

1 Ozgiir Bingdl, Mimarlikta tip kavrami ve tipoloji, Doktora Tezi, (istanbul: Mimar Sinan Giizel Sanatlar
Universitesi, 2017), 82.

12 Tan Kamil Giirer, “Tipomorfoloji: Kentsel Mekanin Yapisin1 Anlamak”, idealkent, 18.7. (2016), 9-12.
13 Bingol, Mimarlikta Tip Kavrami ve Tipoloji, 80.
4 Giirer, “Tipomorfoloji: Kentsel Mekénin Yapisini Anlamak”, 12.

15V. Moudon, "Getting to know the built landscape: Typomorphology." Type and the Ordering of Space (1994).
288,289.
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araya geldigi biyiik organizma olarak tanimlamistir. Organizmalar: olusturan mekansal
yapilar1 sirasiyla; bina, bina gruplari, sehir ve bolge seklinde dort kategoriye ayirarak
parcadan biitiine, toplumsal yapinin topagrafyasimi ¢ikarmayr amaclamistir. Zira
diistiniire gére kent tamamlanmus bir obje degil, bir siirectir.'® Bu sekilde tipomorfolojik
yaklasimin 6ziinti olusturan disiplinlerarast calisma bir zorunluluk olarak ortaya
cakmistir. Zira diisiiniirler, kente atfedilen nitelik vesilesi ile mimari-formel bir
degerlendirmenin Gtesinde mekan ve onu iiretenler ile kullananlar arasindaki zorunlu
korelasyonu gozler 6niine sermeyi amaclamistir. Bu anlayisa gore modernitenin
mimariyi ve kent tasarimini teknik bir meseleye indirgeyerek toplumsal yapiya uymayan
algilanisi onarilarak etkili bir mimarlik anlayis1 siirdiiriilebilecektir. “Kent bicim ve yapisi
binalar ve onlarin agik alanlarinda meydana gelen bircok eylem, secim ve fikrin toplamindan

ibarettir.”’
2.1. Hukuk ve Toplum Iliskisini Tipomorfolojik Olarak Okumak

Mimarinin diger disiplinlerle irtibatinin geregini ortaya koyan tipomorfolojik
yaklasim, hukuk ve toplum iliskisini mekanlar {izerinden anlamada da etkili bir yontem
olarak kullanilabilir. Dahas1 mimarlik ve hukukun birbirine benzer bir yap: oldugunu
savlayan fikirlerden® hareketle hukukun, mimari terimlerle tipomorfolojik okumasi
yapilabilir. Fakat uzun soluklu ve ciddi calisma gerektiren bu ugras, calisma kapsamini
asmaktadir. Elinizdeki calismada tipomorfoloji mantigindan hareketle hukuk dist
“goriinen” alanlarin hukuku goriiniir kilan ve toplumlarin hukuk algisina dair ipuclar
barindiran yonleri mekanlar {izerinden incelenmeye calisilmistir. Bu baglamda bina, bina
gruplari, sehir ve bolge seklindeki kategorizasyonu ile insan cevresini parcadan biitiine
tanimlayan Caniggia'nin tasnifinden miilhem secilen drneklerle toplum-hukuk-mekan

arasinda bir cerceve cizilmistir.
2.1.1. Bina ve Bina Gruplar1

Binay1 kisisel bir anlatim olarak tanimlayan Giinther Fischer, mimariyi de b6ylece
dilsel bir edim olarak nitelemektedir. Bir yapinin -binanin- kendinde barindirdig:

nitelikleri (biiyiikliik, bigim, yap1, malzeme, vb.) hem mimarinin kisisel tercihlerine hem

16 Giirer, 13-15.
7 Giirer, 13.

18 Bkz. Ali Giinvar, Soylemin Iktidar: Dil Mimarlik ve Edebiyatta Otoritenin Analizi, (Istanbul: Otiiken, 2023).
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de o yapiy1 ortaya cikaran sartlara isaret etmektedir.” Bu bakimdan 6érnegin Memliik,
Selcuklu ve Osmanli devletleri tarafindan en ihtisamli dénemlerinde tas mimarinin
tercih edilmesi, Osmanli'nin Tanzimat donemiyle birlikte barok ve rokoko tarzina
yonelmesi tesadiifi tercihler degildir.”® Etkili bir insa malzemesi olan tas yerine dénemin
batili modas: olan mimari tarzlarin tercihi, devlet kademelerindeki aydinlarin bati
seyahatleriyle dogrudan iliskilidir.”! Tasin en iist seviyede kullanildigi, Mimar Sinan'in
ustalik eserim dedigi Selimiye Camii'nin icerisindeki siislemeler ve yazilarin klasik
formdan degisimi ise kimi yazarlara gore Imparatorlugun en ihtisamli zaferlerinin
ardindan tahta gectiginde Inebaht1 yenilgisi yasayan Sultan ILSelim’in, iktidarini
pekistirme niyeti ile 6zel olarak tercih edilmistir.” Buna paralel Inebahtr’'da zafer kazanan
Hagh birlikleri anitsal Kiliseler insa ederek? toplumlara mimari vasitayla mesajlar

iletmistir.?*

Bina gruplarina bakilacak oldugunda Osmanl devletindeki cami-kiilliye mimarisinin
degisim izlerini stirmek ilgin¢ veriler sunmaktadir. Osmanli’'da klasik dénemde tercih
edilen zaviyeli (T bigimli) cami mimarisi zamanla yerini yeni tip bir kiilliye formuna
birakmistir. Kanuni Sultan Siileyman devrine kadar zaviyeli camiler azalsa da tamamen
terk edilmemis, Silleymaniye Camii'nin yapim ile sehirde artik tamamen yeni mimari
yapilar etkin kilinmistir.® Kademeli olarak terk edilen zaviyeli camiler ile yaygin hale

gelen selatin camiler arasindaki fark, yalnizca camileri cevreleyen kiilliyelerin mimari

1 Giinther Fischer, Mimarlik ve Dil, Daimon Yayinlari, (2015), 12-20.

20 Bkz. Ugur Tuztas: ve ilgi Yiice Askun. “Klasik Dénemden Batihlasmaya Osmanl Mimarhginda Ideallestirme
Olgusu ve Batt Mimarligiyla Olan Mukayesesi”. Osmanli Arastirmalari 38,(Aralik 2011); Ersin Kalaycioglu ve Ali
Yasar Saribay, Tiirkiyede Politik Degisim ve Modernlesme, (Istanbul: Alfa Yayinlari, 2019), 60 vd.

2 Kalaycioglu ve Saribay, Tiirkiye'de Politik Degisim ve Modernlesme, 70- 73.

22 Giinvar, 282.

2 Cervantes, Don Kisot romanindaki ifadeleriyle Inebahti deniz savasini “Hiristiyanlar icin Tiirklerin yenilmez
olmadigini gdsteren en talihli giin” olarak nitelemistir. italyanlarin bu destans1 zaferi anmimsatmak icin cok
sayida kilise yaptigindan bahseden yazar, mekanlarin anitsal ve sembolik degerine dikkatleri ¢cekmistir. Oral
Sander, Anka'nin Yiikselesi ve Diisiisii (Osmanh Diplomasi Tarihi Uzerine Bir Deneme), Ankara Universitesi
Siyasal Bilgiler Fakiiltesi Yaynlari, (1987), 185.

24 Mimarlik ve dil arasinda iliski kuran Ali Giinvar'a gdére mimari tasarimin ii¢c boyutlu iiriinii olan bina
ayrintilar1 ile okunabilecek bir sistemdir. “Her bina en az bir metinden ya da ¢ok kez degisik asamalarinda
kendini gosteren birbirinden farkli diizlemlerde metinlerden olusan bir kompozisyondur. O nedenle birbiriyle
drtiisen ya da ic ice gecen bir metinler arasilik icerir.” Giinvar, 244.

25 Semavi Eyice, “Ilk Osmanl Devrinin Dini ve ictimai Bir Miiessesesi: Zaviyeler ve Zaviyeli Camiler”, IU
Iktisad Fakiiltesi Mecmuasi, 23, (1963), 23.
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tasarimlarinda ortaya cikmamistir. Ayni zamanda baslangicta camilerin igerisinde
bulunan tabhane ad: verilen yapilar da devletin yapisindaki doniisiimlere paralel bir
degisim gOstermistir. Tabhaneler zaviyeli camilerde, caminin ana binasinin bir parcasi
seklinde insa edilmekteyken yeni tipteki kiilliye mimarisi ile kademeli olarak ana plandan
ayrilmistir. Toplumun sosyo-ekonomik, siyasi meselelerinin c¢6ziildiigii ve cami
icerisinde adeta hakemlik-arabuluculuk faaliyetinin icra edildigi yapilar olarak
tabhanalerin zamanla camiden kopuk bir forma biiriinerek islevsiz hale gelmesi, Osmanl

devletinde toplum ve hukukun gecirdigi doniisiime dair fikirler vermektedir.?
2.1.2. Sehir ve Bolge

Toplumun mekénsal bicimi olan sehirler toplumsal pratiklerin 6tesinde belirli
normlar cercevesinde ve ideolojilerle insa edilerek cesitli karakteristik bolgeler haline
gelmektedir.”” Bunlarin topluma yansiyan algilarini anlayabilmek icin ilgili sehrin felsefi
ve sosyolojik gelisim siirecleri ve déniisiimlerini anlamak énemlidir.”® Ahmet Cevdet
Pasamin 19. yiizyil devlet yonetimini yazdigi kitabinda Bursa yangimindan sonra
toplumun ve devletin tavrini anlattig1 olay, sehrin anlamina dair carpict bir 6rnektir.
Cevdet Pasa, 1855 yilinda meydana gelen Bursa yanginini goren Fuad Pasanin “Osmanh
tarihinin dibacesi zayi oldu” stzleriyle iiziintiisiinii dile getirdigini aktarmistir.”’ Dibace
etimolojik koken itibariyle Farsca baslangic duasi manasina gelen kelimeden

tiiremistir.*® Gliniimiiz Tiirkcesiyle giris, baslangig, 6ns6z gibi manalara gelen kelime

26 Calisma kapsamini asacak nitelikteki incelemeyi gerektiren konu hakkinda ve tabhanelerin islevi ile Osmanl
Devletinde hukukun toplumsal yapisina dair karsilastirmali bir okuma icin bkz. Giinvar, Séylemin Iktidar::
Dil Mimarlik ve Edebiyatta Otoritenin Analizi, 256-268; Wael B. Hallaq, Seriat Uygulama- Teori- Déniisiim,
(Ekin Yayinlari, 2024), 175-179, 407-425.

27 Manuel Castells, The City and the Grassroots, (USA: University of California Press, 1983), 103. Dordii de
Ankaranin Altindag semtinde bulunan Arslanhane Camii, Karacabey Camii, Cenabi1 Ahmed Pasa Camii ve
Melike Hatun Camii, bolgelerin ve mimarilerin karakteristik yapisini en canli ve keskin hissedebilecegimiz
dort 6rnek olarak karsimiza cikmaktadir. Birbirlerine yiiriime mesafesinde bulunan bu camilerin arasinda
adimlarken insan zamanda yolculuk yapmus gibi bir intibaya kapilmaktadir. Her biri farkli bir medeniyetin izini
tagtyarak ilgili donemlerin anlayisina gére insa edilen bu yapilar kendi donemlerini gésterme konusunda adeta
bir ayna hiiviyetindedir. Oyle ki Ankara sehrinin tarihi, yalnizca bu camiler iizerinden incelense konunun ¢ok
fazla veri ortaya cikartabilecek nitelikte bir arastirma potansiyeli bulunmaktadir.

28 “Maddeden dnce ne zaman ne de mekan, anlami olmak bir yana, mevcut degildi: dolayisiyla, fiziksel zaman-
mekanin nesnel 6zelliklerini, maddi siireclerin 6zelliklerinden bagimsiz olarak kavramak miimkiin degildir.”
David Harvey, Postmodernligin Durumu, (Istanbul: Metis Yayinlari, 2019), 230.

2 Ahmet Hamdi Tanpinar, Bes Sehir, (Istanbul: Dergah Yayinlari, 2017), 112.
3 Etimoloji Tiirkce, “Dibace”, https://www.etimolojiturkce.com/kelime/dibace
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gecmiste kitaplarin mukaddime, sunus gibi bolimlerinin yazildigi kisimlar icin
kullanilmistir. Eserin yazilis amact ve sebeplerinin anlatildigi bu bélimlerde yazarin
diinya goriisii, sanat anlayisi, okuyucudan istekleri gibi hususlar da bulunmustur.** Bu
baglamda dibaceler kitaba baslamadan 6nce kitabin mahiyeti, yazarin zihniyeti ve kitab1
olusturma gayesi hakkinda okuyucuya ipuclar1 vermis, metni anlamay: kolaylastirmistir.
Bir sehrin bir devletin dibacesi olarak nitelenmesi ise o sehrin toplumsal yapisiyla
birlikte mekansal biciminin devlete dair 6nemini goéstermektedir. Bunun o&tesinde
Tanzimat déneminin dnemli yoneticilerinden olan Fuad Pasa'nin sehre dair tepkisi®* ve
Islahat Fermanindan bir y1l 6nce yasanan olay dénemin hukuki ve toplumsal yapisina

1s1k tutmustur.

1839 yilinda yayimlanan Giilhane Hatt-1 Hiimayunu ile devlet resmen reform
faaliyetlerine baslamistir. Modernlesme baglaminda yapilan reformlar, devletin kendine
dair bir elestirisi ve iyilestirme arayisi olmustur. Fermanla devlet tarafindan yasanan
sorunlarin farkinda olundugu ve dikkate alinacag: topluma ilan edilmistir. Bu kapsamda
devlet hukuki yapisinda yenilenmeye giderek toplumsal, ekonomik, siyasi pek ¢ok alanda
diizenlemeler yapmistir. Avrupa’da yasanan gelismelere bagh olarak merkezi otoriteyi
giiclendirecek adimlar atilmaya calisilmistir.® Zayiflayan hukuki sistemle birlikte siyasal
giic resmi yapilar ve devlet daireleriyle toplum nezdinde gériiniir kilinmaya calisiimistir.
Fakat Bursa yangini cercevesinde yasananlar reformlarin halk nezdinde etkisini
sorgulatir niteliktedir. Devletin kkenine, ideallerine, yapisina atfen 6nem verilen sehrin

harabiyetine yetkililer miidahale edememis, biiyiik bir felaket yasayan halk yonetime

3Tahir Uzgér, “Dibace”, Tiirkiye Diyanet Vakfi Islim Ansiklopedisi, 9, (1994), 277, 278.

2Ahmet Cevdet Pasa, Fuad Pasanin sozlerini o déneme dair iiziintiilerin sairane bir tepkisi olarak
yorumlamistir. Zira durumun ehemmiyetinin farkinda olunmasina ragmen sehri incelemek i¢in bir memur
dahi gonderilmemis, yonetim tarafindan halk yalnizliga terk edilerek bagka islerle ilgilenilmistir. Bu duruma
bir de halkin Istanbul'a resmi belge génderememesi de eklenince siire¢ bélgeye yalnizca Ingilizlerin yardim
gondermesi ile neticelenmistir. Yasananlar nedeniyle artik yabancilardan utandiklarini yazan Cevdet Pasa, “ne
vakit gaflet uykusundan uyanacagiz” ifadeleriyle rahatsizligini dile getirmistir. Ahmet Cevdet Pasa, 19. Yiizyilda
Osmanh Devlet Yénetimi Tezakir 1.Cilt, (Istanbul: Yeditepe Yayinlari, 2021), 68, 69.

3 Halil Inalcik, Tanzimatin Uygulanmasi ve Sosyal Tepkiler, Belleten, 28. 112, (1964); Serif Mardin, Tiirk
Modernlesmesi, (Istanbul; Iletisim Yayinlari, 2018), 11-14.
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resmi belge dahi gonderememistir. Sehrin ahvali, reformlarin etkililigi ile halkin hukuk

ve devletle etkilesiminde yasadig1 sikintilar1 gézler dniine sermistir.*

Benzer o6rnekler cogaltilarak ilgili tasnif igerisinde binadan bdolgeye ulasan
metodolojik bir uygulama ile belirli bir toplumun hukukla iliskisi, kiiltiirel yapis1 gibi
konularda sistematik sonug iiretmek tipomorfolojik yaklasimin imkanlar1 dahilindedir.
Bu baglamda konuyu parcadan biitiine nihayete erdirmek i¢in elverisli bulunan ve halk
arasinda “Fatih’in Mahkemesi” olarak bilinen yapiyr incelemek faydali olabilir.
Istanbul'un Uskiidar semtinde, meydana birkac dakika yiiriime mesafesindeki bir ara
sokakta bulunan iki katli kiiciik bir bina formundaki bu yapi, tarihte mahkeme binasi
olarak kullanilmistir. Giiniimiizde ise Uskiidar Belediyesine bagli bir kiitiiphane olarak
hizmet vermektedir. Zamaninda Padisahin yargilandigi mahkeme binas1 Osmanli hukuk
sistemi ve seriat mahkemelerinde yasanan degisimlere paralel olarak bir donemden sonra
terk edilerek uzun bir miiddet harap halde kalmistir.*® 20001i yillarin basinda restore
edilerek adalet miizesi haline getirilen yap: daha sonra kiittiphaneye cevrilmistir. Uzun
bir restorasyon siirecinin ardindan yap1 2024 yilindan itibaren tekrar kiitiiphane olarak

kullanilmaya baslamistir.

Fatih Sultan Mehmed'in yargilandig1 mahkeme olarak bilinen eski mahkeme binasi,
sehrin merkezinde, ulasimi rahat bir bélgede bulunmaktadir. Yap: her ne kadar
gliniimiizde dar bir ara sokakta gozlerden 1rak bir yerde bulunsa da konumu itibariyle
gecmiste etkin bir mahkeme oldugu intibar vermektedir. Zira meshur rivayete gore
padisahtan sikayetci olan bir mimarin sikayetini bu mahkemeye tasimasi yapinin
canliligini da kanitlar niteliktedir. Farkli rivayetler olmakla birlikte Fatih Sultan
Mehmed'in mahkemede yargilanmis olmasi cogunlukla mutabik olunan bir vakadir.** Bu
rivayetle Uskiidar'da bizleri karsilayan mahkeme binasi, Osmanl yiikselme devrinde
hukukun mahiyeti ve toplumla iliskisi hakkinda yapilan arastirmalarin giivenilirligi
agisindan kaynak potansiyeli barindirmaktadir. Ote yandan mahkeme binasinin son
asirlarda gecirdigi siire¢ ise toplumumuzun hukukla iligskisine benzer bir nitelik arz

etmise benzemektedir. Zira yapi1 Osmanl hukukundan modern hukuka gecis siirecinde

3 Tanzimat devrinde hukuk zihniyetindeki degisime dair bkz. Hilmi Ziya Ulken, Tiirk Tefekkiirii Tarihi,
(Istanbul: Yap1 Kredi Yayinlari, 2017); Niyazi Berkes, Tiirkiye'de Cagdaslasma, (Istanbul: Yap1 Kredi Yayinlari,
2023). Ismail Kara, Biraz Yakin Tarih Biraz Uzak Hurafe, (Istanbul: Dergah Yayinlari, 2024).

35 Mehmet ispirli, Uskiidar Mahkemesi, Uluslararas: Uskiidar Sempozyumu, 2007.

36 {spirli, Uskiidar Mahkemesi, 2007.
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once islevsiz hale gelmis ardindan terk edilerek harap bir vaziyete dismiustiir.
Nihayetinde kendi islevi disinda bir forma biiriindiirillerek modern egitim sisteminin
olmazsa olmaz unsuru olan test ¢c6zme merkezi haline getirilerek aracsallastirilmistir.
Ornegi mahkeme binasi yerine devletin ve toplumun modern hukukla iliskisi
baglaminda degistirerek ele aldigimiz takdirde vardigimiz sonuglarin pek de farkli bir
nitelik arz etmeyecek gibi goériinmesi, tipomorfolojik yaklasimin imkanlar: acisindan da

bir g6sterge olmaktadir.
3. Mimarlik ve Hukuk iliskisi

Bir binanin sundugu ipuglari ya da tarihte bir sehre dair yasananlardan ¢ikarilabilecek
sonuglar dogrultusunda mimari bir metot olan tipomorfolojiden ilhamla yapilan
analizlerin, toplumlarin inanclarindan giindelik aliskanliklarina kadar bircok acidan fikir
verebildigi anlasilmistir. Zira renkleri, sekilleri, lciileri, ikonik ve sembolik temsilleriyle
glic, egemenlik, ideoloji ve benzerlerini ileten ii¢ boyutlu nesneler olma®’ yéniiyle
mimari yapilar, kolektif mevcudiyetin gériiniir bicimi ve gdstergesel anlamiyla soyut
olan kavramlarin somutlasmasi islevini de ihtiva etmektedir.® Dahas1 Giddens'a gére
fiziksel yapilar tipki hukuk gibi itaati saglamada onemli bir isleve sahiptir ve modern
mimari gozetimle yakindan iliskilidir; gozetim ise insanlarin kendi davranislarini
sinirlamasini saglamaktadir.>® Bu minvalde Foucaultnun mimari tasarimlarin birey ve
toplumlarda mekanla etkilesime girme seklini ve mekanin islevini belirledigi fikrinden
hareketle mimarinin toplumsal bir kontrol amaci oldugu dahi savunulabilir. Bu amaca
matuf, mekanlarin tasarimi insanlarda belirli davraniglar ortaya cikarabildigi gibi bazi
davranislar1 da engelleme giiciine sahip olmaktadir.*® Dolayisiyla mekan ve hukuk

arasinda da benzer bir yap1 ortaya cikmaktadir.
3.1. Mekan ve Hukuk iliskisi

Insanlar, hayatlarin: siirdiirebilmek icin ihtiyac duyduklar: nesneleri iiretmislerdir.
Cografyaya ve zamana gore degisiklik gosteren ihtiyaclar neticesinde farkli iirtinler

ortaya c¢ikmistir. ihtiyaglarm sekillenmesinde ise tercihler etkili olmustur. Benzer

37 Bryan Lawson, Language of Space, (Routledge, 2007), 95.

3% Peter Goodrich, Postmodern Justice, Law and the Humanities: An Introduction, (Cambridge University Press,
2009)

% Anthony Giddens, Sosyoloji, (Istanbul: Kirmiz1 Yayinlari, 2012), 725.

40 Paul Hirst, Foucault and Architecture, 26 AA Files, (1993), 55.
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bicimde toplumlar da vyasam alanlarini ihtiyaglar1 ve tercihlerine gore
sekillendirmislerdir. Bos bir arazinin nasil degerlendirilebilecegi toplumlarin kendi
yapilarina gére degisiklik géstermistir. Kimi toplumlarda cadir hayati tercih edilirken
kimilerinde saglam evler ve biiyiik sehirler insa edilmistir.*" Kimilerinde renkli desenler
kullanilirken kimilerinde sade cizgiler tercih edilmistir. Bu ihtiya¢ ve tercihler,
mekanlarla somut bir nitelik kazanmistir. Mekanlar ise degisen sartlara gore islevsel,
yapisal ve bicimsel pek cok acidan farkl sekillerde ortaya cikmistir. Sosyal, fiziksel bircok
faktorle daimi degisim icerisindeki toplumlar hem mekanlar etkilemis hem de mekanlar
tarafindan etkilenmistir.* Fiziki mekanlarin kolektivitesinden ortaya ¢ikan toplumun
mekan1 yani sehir ise yalnizca bireylerle degil politikalarla da insa edilmistir.” Degisen
anlayislara gore degisen mekanlar, yoneticilerin istek ve arzular1 dogrultusunda da
baskalasimlara ugramistir. Yonetici kadrolarin soyut siyasalar1 mekanlar vasitasiyla
somutlasarak kimlige biiriinmiistiir.* Dolayistyla ihtiyaclar ve tercihler icerisinde olusan
hayat pratikleriyle toplumlar ve yonetimler kendi kiiltiirlerini insa etmis, kendi kurallar

sistemini ortaya cikarmistir.

Dissal yapilarla karsilikli etkilesim halindeki insan, toplumsal diizen tesis ederek
bunlar1 hukuk kurallarina tahvil etmistir.** “Nerede bir toplum varsa orada hukuk vardir”
minvalindeki Latince vecize, toplumun her sahasinda hukukun var oldugunu goézler
dniine sermektedir.* Hukukun mekanla iliskisi de bu baglamda ele alinmistir. Hoebel'in

hukuku “toplumsal gereksinimlere cevap™’

olarak nitelemesi gibi mekanlar da bu
cevaplarin farkli bir vechesidir. Her ikisi de toplumsal etkilesimin diizenleyicisi ve
iiriinleridir. Artun Unsal ise islevinden hareketle hukuku toplumsal yasamin bir ¢esit
oksijeni olarak yorumlamistir. Bu yoruma gore insanlar bilincli veya bilingsiz bir sekilde

hukuk kurallarina uysa da oksijenin ne denli etkili oldugunu fark etmedigi gibi kurallarin

# {brahim Kalin, Barbar Modern Medeni, (Istanbul: Insan Yayinlari, 2018), 119.

42 Henri Lefebvre, The Production of Space (Massachusetts: Blackwell, 1991), 35.

4 Ahmet Davutoglu, Medeniyetler ve Sehirler (Istanbul: Kiire Yayinlari, 2016), 53; S. Seyfi Ogi‘m, Tiirk Politik
Kiiltiirii (Istanbul: Alfa Yayinlari, 1999), 213.

4 Dursun Cicek, “Gériintiiniin Siyasal Baglami: Fotograf, Oryantalizm ve Siyaset,” Teklif Dergisi, Siyaset-7,
(2023), 175.

4 Kalin, Barbar Modern Medeni, 118-119.

#6Artun Unsal, “Hukuk ve Toplumsal Yasam (Hukuksal iliskilerin Kaynaklar1 Uzerine Bir Deneme)”, Ankara
Universitesi SBF Dergisi, 29.2, (1974), 143,144,

47 Adamson E. Hoebel, The Law of Primitive Man: A Study in Comparative Legal Dynamics, (Cambridge: Harvard
University Press, 1954), s. 292-293.
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da topluma ve yasama etkisini cogu zaman fark etmemektedir.** Benzer sekilde bir sehrin
tasariminin, giinlitk yasamda fark edilmez ancak kalici ve yaygin etkiye sahip oldugunu
diisiinen Juszczyk mekanin sosyal kurallar fiziksel sinirlarla giiclendiren bir sosyal
organizasyon bicimi ortaya cikardigini ifade etmistir.* Béylece ¢ogu zaman etkileri
giinlitk yasamda fark edilmeyen hukuk ve mekan kavramlari, birey ve toplumun deneyim
ve algilarindaki sekillendirici mahiyetiyle ortak nitelikler tasimaktadir. Sonucta
toplumlarin mekénsal yapilarina bakmanin o toplumun hukuki pratikleri ve hukuk

algisina dair ipuclar1 vermesi olagan hale gelmektedir.
3.2. Mimarinin Hukuk Algisina Etkisi

Hukukun giiniimiizdeki mimari tezahiirii olan mahkeme binalar1 incelenen islevlere
y6nelik ipuclar1 barindirmaktadir. Bulundugu konumdan i¢ mekan tasarimina kadar bir
mahkeme binas1 devletin hukuku yorumlayisinda ve toplumun hukukun algilamasinda
etkin bir faktor olarak ortaya cikmaktadir. Ornegin ABD Yiiksek Mahkemesi'nde tercih
edilen eksenel mimarinin insanlar {izerinde kontrol ve etki saglamaya yaradigi, salon
icerisindeki Yunan tapinaklarina benzer siitunlarin da yine kontrol, prestij ve ideolojik
giic imaj1 yansittig1 zikredilmektedir. Bunun aksine Avustralya Yiiksek Mahkemesinin
eksenel sekilde yapilandirilmamasi ve kolay erisilebilir tasarimi mahkemenin sivil alan
olarak kullanilmasini saglamaktadir.*® Bina tasariminda halkin katilimini tesvik eden bir
yapinin amaglandig: ifade edilmektedir. Bu dogrultuda mahkeme binasi ve ¢evresinde
sik sik konser, konferans, fotograf sergisi gibi etkinlikler diizenlenmektedir.” Dolayisiyla
hukukun benzer alanlarinda dahi toplumlarin mimariyle iliskisi farkli deneyimler ortaya

cikarmaktadir.>?

Amerika ve Avusturya 6rnegi mekanlarin mimari 6zelliklerinin, alg1 ve deneyimlere

etki ettigini gostermektedir. Bu nedenle benzer 6rneklerden hareketle mekanlar kimi

48 (Unsal, “Hukuk ve Toplumsal Yasam (Hukuksal iliskilerin Kaynaklar1 Uzerine Bir Deneme)”,145-147.
“Georgie Juszczyk, "Power on a Pedestal: How Architecture Creates, Reinforces, and Reflects Power Structures
in the Legal System", ANU Undergraduate Research Journal, 11.1. (2021), 40.

%0 Juszczyk, "Power on a Pedestal: How Architecture Creates, Reinforces, and Reflects Power Structures in the
Legal System", 41-54.

SAvusturalya Yitksek Mahkemesi etkinlik katalogu icin bkz. High Court of Australia,
https://www.hcourt.gov.au/upcoming-events/2-events

52 Bels ve Branco'nun ifadeleriyle “mekanlar, deneyimlerimizle doludur ve biz de mekan(lar)la doluyuz.” Bels
ve Branco, "Law and Architecture: Courthouse Architecture, Searching for a New Balance Between
Representation and Functionality”, 180.
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yazarlarca mesajlar ihtiva eden bir iletisim bi¢imi olarak tanimlanmistir. Barindirdig:
ilkelerle insan davranislarini diizenleyen ve bir diizen tesis eden hukuk da bir yaklasima
gore iletisim bicimi olarak nitelenmistir.* [letisimde mesajlar alicilarina gore farkli
anlamlara gelebilmektedir. Bu vesileyle toplumlarin kendi yapilarina gore farkli mekan
pratikleri oldugu gibi sdylemsel olarak adalet, esitlik, insan haklari gibi genel soyut
normlart ihtiva eden modern hukukun da farkli algilanis ve pratikleri ortaya
cikmaktadir.® Fakat iletisim bicimi*® olarak tanimlandiginda hukuk, soyut yapisi
nedeniyle toplumda karmagik bir forma biiriinebilir. Bu karmagiklik fiziki yapilarin
mevcudiyeti ile bertaraf edildigi takdirde hukuk daha hissedilir ve gériiniir kilinabilir.
Zira evrensel ve soyut manalar1 somut ve maddi araclarla anlatmak miimkiindiir.*
Ciinkii her nesnenin kendine ait bir referansi bulunmaktadir ve her toplum, kendi
algilar1 neticesinde mekanlar insa etmektedir. Soyut kurallarla toplum nizaminin tesisine
amagclayan hukuksa, mekanlarla somutlasmaktadir. Haddizatinda mekén, referansindan
bagimsiz viicut bulamamakta, sosyolojik gercekleriyle hukukunu iireten toplum

irettigini maddi alana tasiyarak referansini goriiniir kilmaktadir.

Adalet ve insan haklar gibi kavramlara referansla insa edilen fiziksel yapilara sahip
modern hukukun toplumda nasil bir hukuk algisi insa ettigi de mekansal tasarimilar
izerinden anlasilabilir. Aksi olarak mimari tasarimlari, sembolleri, toplumsal ritiielleri

hukuk disina tasimak toplumlarin hukuku algilayis bicimini salt metin formatina

33 Mark Van Hoecke, Law as Communication, (Bloomsbury Publishing, 2002).

54 Bu bakimdan Eco'nun mimarlig iletisim (Umberto Eco, "Function and Sign: Semiotics of Architecture" The
City and the Sign, (Columbia University Press, 1986), 174.), Lawson’'un mekani bir iletisim bicimi seklinde
(Lawson, Language of Space, 5,6.) tanimlamasina benzer bicimde Van Hoecke'un da hukuku bir iletisim bicimi
olarak (Van Hoecke, Law as Communication, 3 vd.) nitelemesi deneyimlerin alg: farkliliklari tizerindeki etkisi
acisindan sasirticr degildir.

5 Evde aile icerisindeki iliskiden disarida yapilan bir aligverise kadar insan her daim iletisim icerisindedir.
Mesajlar ve iletilerden olusan iletisimin farkli cesitleri bulunmaktadir. Sozli, yazili, isitsel, gorsel pek cok
iletisim tiiriinden bahsetmek miimkiindiir. Bireyin kendini aciklamasi, anlatmasi, anlasilmas: gibi 6zelliklere
yarayan iletisim ayni zamanda bir etkilesim imkanidir. Insan iletisim kurdukca kendi disindaki diinya ile
etkilesim haline girebilmektedir. Insanlarin etkilesim kurarak iletisim halinde olmasi toplumsal yapiy:
meydana getirmektedir. Bu iletisim ve etkilesimin karmasaya neden olmadan varligini devam ettirebilmesi
toplumlarin belirli bir diizen sahibi olmas: ile yakindan iliskilidir. Toplumlardaki bu diizenin tesisine yarayan
kiiltiir, gelenek, gérenek ve kurallar hukuki yapiy1 olusturmaktadir. Bu nedenle insanlar hayatin hemen hemen
her alaninda hukuki iletisim icerisindedir. Cogu zaman bunun farkinda olunmasa da hukukun giindelik yasama
etkileri yadsinamaz derecededir.

56 Kalin, Barbar Modern Medeni, 200.
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indirgemekle sonuclanabilir.”” Bu durumsa hukuku belli bir ziimreye hapsederek
dezavantajli gruplar ortaya cikarabilir.’® Bu nedenle mekéanin efektif kullanimi toplumsal
algilar1 sekillendirme ve hukuki mesruiyet saglama acisindan O6nemli bir rol
oynamaktadir.® Bels ve Branconun ifadeleriyle “mahkemelerin yapisi, 'hukuk
geleneginin anitlar1' olarak islev gorerek bu mitolojiyi giiclendirir ve mahkemeleri bu

ideallerin koruyucusu olarak tamitip topluma sunar”.®’
3.3. Giiniimiiz Hukuk ve Toplum Iliskisinde Mimari Etkinin Mabhiyeti

Hukukun belirli mekanlar vasitasiyla yalniz kendi amacina 6zgii olarak pratige
yansimasi yaklasik 300 yil 6ncesine dayanmaktadir.® Ge¢mis zamanlarda yarg: isleri sabit
olmayan yapilarda forum, konak, medrese, kilise gibi yerlerde yerine getirilmekteyken®
modern zamanlarda “adliye’ler/”adalet saray(lar)1” salt hukuk mekanlar1 olarak insa
edilmektedir. Niifusun artmasi ve degisen hayat pratikleriyle birlikte dava sayilar1 artmus,
yeni dava tiirleri ve farkli hukuki meseleler ortaya ¢ikmistir. Bu nedenle hukuki mekanlar
icin yeni kamu politikalar1 {iretilmis,*® kiiresel sistemin bir getirisi olarak ulusal
mekanlarin yaninda Avrupa Adalet Divani, Uluslararas1 Ceza Mahkemesi gibi ulusiistii
yapilar da insa edilmistir. Zamanla bu yapilarin sayisi ve cesidi artmistir. Cesitliligin
artmastyla 6zgiin ve farkl tarzlar ortaya ¢cikmistir. Giiniimiizde iilkeden iilkeye degisiklik
gosteren hukuki yapilar degisen algilara gbre bir iilkedeki bélgeler arasinda dahi
farklilasabilmektedir. Bu farkliliklariyla hukuki mekéanlar toplumsal kiltiiriin {iriini
olarak devamli degisim doniisim halindedir. Degisimler toplumlarin yapilari geregi

dogal olsa da hukuki mekanlarin tasariminda ve insasinda birtakim ortak kriterlerin

57 Zira “varliklar kendi hususi mevcudiyetlerinin 6tesinde bir varlik diizenine isaret ederler.” Kalin, 134.

%8 B. Woodson ve digerleri, Judicial Symbols and the Link Between Legitimacy and Acquiescence. In: APSA
2011 Annual Meeting Paper. (2011); Piyel Haldar. "In and out of court: on topographies of law and the architecture
of court buildings (a study of the Supreme Court of the State of Israel)" Int'l J. Semiotics L. 7, (1994).

% Juszczyk, "Power on a Pedestal: How Architecture Creates, Reinforces, and Reflects Power Structures in the
Legal System", 54.

0 Bels ve Branco, "Law and Architecture: Courthouse Architecture, Searching for a New Balance Between
Representation and Functionality”, 197.

6! Bels ve Branco, 184.

2 Richard Mohr, “In Between Power and Procedure: Where the Court Meets the Public Sphere”, Journal of
Social Change and Critical Inquiry, (1999),1-13; [Iber Ortayli, Osmanli'dan Bugiine Hiikiimet Konaklar1, Mimarlik
Dergisi, 203 (1984), 1-15.

© Bkz. Judith Resnik ve Denis Curtis, Representing Justice: Invention, Controversy, and Rights in City-states and
Democratic Courtrooms, (Yale University Press, 2011).
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benimsenmesi toplumlarin hukuk algilarinda olumlu neticeler dogurabilir.** Bu nedenle
giiniimiizde adliye tasarimi yarismasi gibi etkinliklerle ideal bir adliye binasinin nasil
olabilecegi sorusuna cevaplar aranmaktadir.® Cevaplar, hizli teknolojik ve bilissel
gelismelerin  yasandigi cagimizin  dinamiklerine gore farkli baglamlarda ortaya

cikabilmektedir.

Toplumsal gelismelere bagli olarak mevzuatlarda giincellemeler ve vyenilikler
yapilmaktadir. Ayni durumun mekanlar acisindan da yasanmasi hukuka erisim ve etkili
bir hukuk deneyimi bakimindan 6nemlidir. Kalabalik sehirler ve hizli ihtiyaclar
nedeniyle giiniimiizde O6zensiz adli binalardan s6z etmek miimkiindiir. Hukukun
O6nemine binaen 6zel olarak tasarlanmasi gereken mekanlarin kimi zaman baska
amagclara matuf binalardan devsirilerek kullanilmasi olumsuz neticeler ortaya

cikarabilmektedir.*

Adli yapilarin giinimiizde kullanicilarinin ihtiyaglarina gore
diizenlenmesi, bireylerin deneyimlerinden hareketle iyilestirilerek tasarlanmasi toplum
nezdinde olumlu hukuki algilar olusturabilecegi gibi hukuk meslegi ve etigi acisindan
dnemlidir.*’ Erisilebilirlik, belirlilik, seffaflik gibi temel hukuki kaidelerin mekana daha
etkili yansitilmast toplum-hukuk iligskisi bakimindan olumlu gelismelere zemin
hazirlayabilir. Bu konuda yapilarin zamandan ve toplumdan kopuk olmadan etkin bir
sekilde insa edilmesini amaclayan tipomorfolojik yaklasim, mimarlik- hukuk etkilesimi
vasitasiyla hukuk pratikleri ve hukuki yapilarin etkinligi acisindan da yol gosterici
niteliktedir.

%4Sevim Biiyiiktas Demir, Kullanicilar1 Adliye Binalarni Anlatti, Mimarizm Mimarlik ve Tasarim Yayin Platformu,
https://www.mimarizm.com/haberler/gundem/kullanicilari-adliye-binalarini-anlatti_127500 (Erisim Tarihi:
03 Ekim 2016).

65 Bursa Adliye Binas1 Serbest, Ulusal Mimari Proje Yarismasi, Bayindirhk ve iskan Bakanlig1 Yapa Isleri Genel
Miidiirliigi, (1986); Melike Davarci, Tiirkiye'deki Adliye Binalarmmn Tasarim ve Yonetimi Lyilestirmesine Yonelik
Cikarimlar, Yiiksek Lisans Tezi, (Ankara: Gazi Universitesi Fen Bilimleri Enstitiisii, 2020), 113-121.

66 Bkz. Hatipoglu Aydin, “Mimarlik ve Hukuk iliskisi Baglaminda Ankara Adliyesi Balgat Ek Hizmet Binas
Uzerine Notlar”.

%7 Aziz Bacak, Adliyelerin Fiziksel ve Mimari Kosullar1 Baglaminda Yargisal Memnuniyet, TBB Dergisi, (2015),
268.
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Sonuc¢

“Insanin hem kendisine hem de hareket, siirec hdlindeki mekdna kendisini kazimas, islemesi; mekdn

ile oziinii biitiinlestirmesiyle zamani olusturur. Zaman, insanin maddi, manevi yapip etmelerinin tiimii

demek olan kiiltiiriin hiildsasidir.”*

Toplum ve birey hukuktan etkilendigi kadar hukuku etkileyen de bir yaprya sahiptir.
Toplumlarin/devletlerin ihtiyaclarina ve gelisimlerine gére kanunlar degismekte, yeni
diizenlemeler yapilmaktadir. Bu degisikliklerin yasama, yiiriitme ve yarg: erklerine
indirgenmesi hukuku toplumdan kopartarak soyut bir alana itebilmektedir. Soyut
yapistyla hayatin her alaninda etkilesim halinde olunan hukukun maddi tezahiirleri onu
goriiniir ve hissedilir kilmaktadir. Bu maddi goériiniimlerden biri olan mekén,
toplumlarin algisin1 etkilemede tarih boyunca bir vasita olarak kullanilmistir. Kimi
zaman bir mekanin mimarisinde kullanilan malzeme dénemin hakim anlayisina gére
diizenlenirken kimi zaman toplumun hukuk deneyimini olumlu hale getirmek i¢in bir

mahkemenin insa edilecegi konumu dahi stratejik olarak kullanilmistir.

Bu calismada mimari tasarimda bir analiz ydntemi olan tipomorfolojiden
yararlanilarak soyut nitelikteki hukuk-toplum iliskisi mimarlik vasitasiyla goriinir
kilinmaya calisilmistir. Tarihten giiniimiize mimarinin hukuk-toplum iliskisinde etkin
bir konumda oldugu 6rneklerle ortaya koyulmustur. Mimarinin hukuka benzer islevleri
saptanarak mekin ve hukukun bir iletisim bi¢cimi olarak birbirlerine benzedigi
anlasilmistir. Her iki alanin hayatin ¢cogu alaninda birey ve toplumu etkiledigi ve ondan
etkilendigi aktarilmaya ¢alisilmistir. Bu minval {izere toplum ve hukuk iliskisinin olumlu
yonde gelisiminde mekanin toplumsal yapiya uygun insasi icin tipomorfolojik bir
hukuk-mimarlik iliskisinin 6nemi vurgulanmistir. Neticede bu calisma ile mimarinin
insan ve toplumun hukuk algisini etkilemede ve hukuku goriiniir kilmada 6nemli bir

vasita oldugu/olabilecegi ortaya koyulmustur.”

¢ Saban Teoman Durali, Cagdas Kiiresel Medeniyet, (Istanbul: Dergah Yayinlari, 1999), 27.

o [skeleti itibariyle hukuk ve toplum iliskisinin mimari izlerinin siirildiigii calismada hatira, edebi roman, blog
yazisi gibi cesitli kaynaklardan yararlanilmasiyla, bahsedilmese de bu iliskinin anlasilmasinda farkli arastirma
nesnelerinin ortaya ¢ikarilmasinin imkéni ve konunun daha baska hangi alanlarda incelenebilecegi sorusu da

giindeme getirilmeye calisilmistir.
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