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Abstract:  Secularization is a process examined in various fields of the social sciences and may be understood 
not only as the rejection of religion but also as the gradual decline of the determining role of religious beliefs 
in regulating human thought and action. This study examines the historical transformation of the concept and 
scope of fiqh from the perspective of secularization. Fiqh has been defined differently throughout Islamic intel-
lectual history, and its scope has undergone significant changes. In the early period, the concept was used in a 
relatively comprehensive sense and could encompass matters that were later distinguished as belief, morality, 
and worship. Over time, these fields were progressively separated from fiqh, while the concept of Islamic law 
became increasingly associated with its remaining legal content. In the modern period, this transformation 
became more pronounced through the differentiation of fiqh from religion and its evaluation within the con-
ceptual framework of modern law. In response to this development, the concept of “Muslim fiqh” was also 
employed to emphasize the historical and human character of fiqh. This study argues that the secularization of 
fiqh should not be understood merely as a development that began with modernity, Westernization, or the 
emergence of the modern state. Rather, the modern period represents an acceleration of a process whose roots 
can be traced to earlier changes in the scope of fiqh. The study first examines the use and scope of the concept 
in early narrations and then analyzes the definitions of fiqh developed throughout history in order to identify 
changes in its conceptual boundaries. It also discusses approaches that evaluate fiqh primarily according to the 
requirements of time and place, as well as approaches that detach fiqh from social life and reduce it to an epis-
temological discipline. In this context, the study argues that the historical narrowing of the scope of fiqh reflects 
a broader transformation in the relationship between religion, normativity, and social life. Thus, the seculari-
zation of fiqh is presented as a historical process extending beyond the modern period. 
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Introduction 

Secularization can be used directly as the rejection of religion, but it is also used in a very broad perspec-
tive in the sense that beliefs are not the first determining factor in regulating human thoughts and actions. 
In this respect, secularization is expressed as a process and classified in different stages. So much so that it 
can even be stated that a belief advocates secularization. 

Fiqh is a concept that has been defined differently throughout history, and its content has been expressed 
in different ways. Fiqh, which was used directly instead of the concept of religion in the early periods, has 
undergone a change over time. Initially, issues of belief and morality were extracted from fiqh. As such, dif-
ferent discussions were held on the concept of fiqh. In the following period, the use of the concept of Islamic 
law became widespread with the removal of the field of worship (ibâdât) from fiqh. However, this concept 
was not always consciously used to express this content, but sometimes it was used directly to express fiqh in 
its early meaning. The concept of Islamic law has also been criticized. As a result of these criticisms, instead 
of using the concept of fiqh again, some people used the concept of fiqh of Muslims. In line with this concept, 
it was explained that the remaining part of fiqh should be evaluated in accordance with the time and place in 
which we live, keeping the areas of belief, morality and worship separate. The main emphasis here is on 
understanding fiqh in terms of the time rather than shaping time according to fiqh. However, in this activity 
of understanding fiqh, the lives of the societies were seen to be at a level that would override the meanings 
of the texts (nuṣūṣ). In addition to all these concepts, there have also emerged some people who have studied 

Fıkhın Kapsamındaki Değişimlerin Tarihsel Perspektiften İncelenmesi ve Sekülerleşme Açısından 
Değerlendirilmesi 

Özet: Sekülerleşme, sosyal bilimlerin çeşitli alanlarında incelenen ve yalnızca dinin reddedilmesi değil, dinî 
inançların insan düşüncesi ve eylemlerini düzenlemedeki belirleyici rolünün zamanla azalması şeklinde de an-
laşılabilen bir süreçtir. Bu çalışma, fıkıh kavramının ve kapsamının tarihsel dönüşümünü sekülerleşme kav-
ramı çerçevesinde incelemektedir. Fıkıh, İslam düşünce tarihinde farklı şekillerde tanımlanmış ve kapsamı 
önemli değişiklikler geçirmiştir. Erken dönemde nispeten kapsamlı bir anlamda kullanılan fıkıh, daha sonraki 
dönemlerde kelâm, ahlâk ve ibadet olarak ayrışacak meseleleri de içermekteydi. Zaman içerisinde bu alanların 
fıkıhtan ayrıştırılmasıyla birlikte fıkhın kapsamı daralmış ve geriye kalan hukukî muhteva giderek İslam hu-
kuku kavramı üzerinden ifade edilmeye başlanmıştır. Modern dönemde ise fıkhın dinden ayrıştırılması ve 
modern hukuk kavramsallaştırması içerisinde değerlendirilmesiyle bu dönüşüm daha belirgin hâle gelmiştir. 
Buna karşılık fıkhın tarihsel ve beşerî niteliğini vurgulamak amacıyla “Müslümanların fıkhı” kavramı da kul-
lanılmıştır. Çalışmanın temel iddiası, fıkhın sekülerleşmesinin yalnızca modernite, Batılılaşma veya modern 
devletin ortaya çıkışıyla başlayan bir süreç olarak değerlendirilemeyeceğidir. Aksine modern dönem, kökleri 
daha önceki dönemlerde fıkhın kapsam ve anlamında meydana gelen değişimlere uzanan bir sürecin hızlandığı 
aşamayı ifade etmektedir. Bu doğrultuda çalışmada öncelikle erken dönem rivayetlerinde fıkıh kavramının 
kullanımı ve kapsamı ele alınmakta, ardından tarihsel süreçte yapılan fıkıh tanımları üzerinden kavramın sı-
nırlarında meydana gelen değişimler incelenmektedir. Ayrıca fıkhı zaman ve mekânın gereklerine göre değer-
lendiren ve onu toplumsal hayattan kopararak epistemolojik bir disipline indirgeyen yaklaşımlar ele alınmak-
tadır. Sonuç olarak fıkhın kapsamının tarihsel süreçte daralmasının, din, normatiflik ve toplumsal hayat ara-
sındaki ilişkinin dönüşümüyle bağlantılı olduğu ileri sürülmektedir.  

Anahtar Kelimeler: Fıkıh, Sekülerleşme, İslam Hukuku, Müslümanların Fıkhı, Ahlak. 
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fiqh in a way that is detached from life. These jurists’ approach to fiqh remained at the epistemological level. 
Therefore, it was not considered that fiqh should be handled in the context of faith and morality and that it 
exhibited an ontological structure within the Muslim society. This whole process of looking at fiqh has shown 
a secularization from the early period to the present day. 

Although there have been many studies on religion and secularization1, there is no direct study on how 
fiqh has been secularized in history. Although the explanations about fiqh are generally about the detachment 
of fiqh from social life in the last two centuries and its perception within the concept of law in the West 
(Gencer, 2012: 34-39; Türcan, 2005: 11-22), it has been ignored that the change in the content of fiqh actually 
dates back much earlier. In this study, the concept of fiqh and the secularization process within its scope are 
examined from the first period. In this respect, this study differs from the previous literature. 

1. Secularization 

Secularism comes from the Latin word secular, which is used to refer to an area such as generation, time 
period and space that is independent of religion.2  In this context, the term implies the present moment with 
the concept of time and signifies the worldly nature with the notion of space.3  This concept, which has 
developed in the West and expresses a very broad content, has been used to express meanings such as “be-
longing to the world”, “worldly”, “non-religious”.4 Secularization has been used to refer to all aspects of social 
life such as economics, politics, and law that are independent of faith. Secularization is expressed as the atti-
tude of disregarding beliefs at making decisions and directing actions in practical life.5  The concept of belief 
used to define secularization refers to religion, all folk beliefs and all teachings defined as supernatural.6  Su-
pernatural phenomena are briefly defined as all perspectives in which belief or instinct is at the center instead 
of the method of experimentation and observation. Laicism, unlike secularization, refers to the state acting 
independently of religion rather than society or individuals. It signifies that the state does not take any reli-
gious reference in matters it will decide on and maintains an equal distance from all religions.7 

 
1 S. Nakib Attas, İslam, Sekülerizm ve Geleceğin Felsefesi (İstanbul: İnsan Yayınları, 1995); Ramazan Altıntaş, Din ve Sekülerleşme (İstanbul: 
Pınar Yayınları, 2005); Mustafa Özden, Müslüman Kelamında Sekülerleşme Süreci (Ankara: Ankara University Instıtute of Social Science, 
2005); Robinson Francis, “İslam’da Sekülerleşme,” Sosyal Bilimler Enstitüsü Dergisi 13 (2002): 343–355; Talip Küçükcan, “Modernleşme 
ve Sekülerleşme Kuramları Bağlamında Din, Toplumsal Değişme ve İslâm Dünyası,” İslam Araştırmaları Dergisi 13 (2005): 109–128; İb-
rahim Hakkı Aydın, “Seküler Ahlak Bağlamında Din-Ahlak İlişkisi,” Atatürk Üniversitesi İlahiyat Fakültesi Dergisi 35 (2011): 1–23; Behçet 
Batur, “İslam ve Sekülerleşme: İbn Halduncu Bir Çözümleme,” Sırat 2 (2021): 35–55; Murat Canpolat, Hukukî Açıdan Sekülerizm ve İslâmi-
yet (Fırat University Instıtute of Social Science, 2007); Ejder Okumuş, “Modernleşme, Sekülerleşme ve Din,” Kamu Hukuku Arşivi 10 
(2007): 1–22; Yasin Aktay, İslam ve Sekülerleşmenin Kaynakları (İstanbul: Vadi Yayınları, 2021); Ali Bayer, Sekülerleşme ve Din (Ankara: 
İksad Yayınları, 2022). 
2 Aydın, “Seküler Ahlak Bağlamında Din-Ahlak İlişkisi,” 4; Canpolat, Hukukî Açıdan Sekülerizm ve İslâmiyet, 13. 
3 Ramazan Altıntaş, “Teolojik Sekülerleşmenin Neden Olduğu İnanç ve Davranış Problemleri,” Cumhuriyet Üniversitesi İlahiyat Fakültesi 
Dergisi 6, no. 1 (2002): 62; Özden, Müslüman Kelamında Sekülerleşme Süreci, 4; Mustafa Tekin, “Batı’da Sekülerlik ve Türkiye Müslüman-
lığının Seküler İçerimleri,” İnsan ve Toplum 2, no. 4 (2012): 183. 
4 Aydın, “Seküler Ahlak Bağlamında Din-Ahlak İlişkisi,” 4; Canpolat, Hukukî Açıdan Sekülerizm ve İslâmiyet, 13; Özden, Müslüman Kela-
mında Sekülerleşme Süreci, 6; Elif Uysal, “Din, Uluslararası İlişkiler ve Dış Politika Üzerine Kavramsal Bir Çerçeve,” Necmettin Erbakan 
Üniversitesi Siyasal Bilgiler Fakültesi Dergisi 4, no. 1 (2022): 89. 
5 Aydın, “Seküler Ahlak Bağlamında Din-Ahlak İlişkisi,” 5; Okumuş, “Modernleşme, Sekülerleşme ve Din,” 2; Yasin Yılmaz, “Peter 
Ludwig Berger’in Sekülerizm Anlayışı ve Türkiye Gözlemleri,” Tezkire 30, no. 77 (2021): 170–171. 
6 Volkan Ertit, Sekülerleşme Teorisi: Sekülerleşen Türkiye’nin Analizi (Ankara: Liberte Yayınları, 2020), 47. 
7 Volkan Ertit, “Birbirinin Yerine Kullanılan İki Farklı Kavram: Sekülerleşme ve Laiklik,” Akademik İncelemeler Dergisi 9, no. 1 (2014): 
108–109. 
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Secularization does not directly mean the rejection of a belief.8 While it includes this meaning, It also 
means that one's beliefs should not be the determining factor in some areas of one's life. Therefore, secular-
ization does not only mean detachment from one's beliefs for a Muslim individual.9 However, it signifies a 
process where the belief factor alone is not the primary determinant of thoughts and actions; in fact, over 
time, the belief factor may be relegated to a secondary position. In the West, different theories have even 
been put forward to measure the secularization of the individual in this process and classifications have been 
made accordingly.10 In this context, secularization is defined as the shift from the focus on the hereafter to 
the focus on the world.11 When the determinant factor in actions and deeds is not belief, even if a person 
claims to be attached to their faith, they fall within the scope of secularization.12 Likewise, Christian theolo-
gians have argued that the source of secularization is based on their holy books and therefore the Bible should 
be interpreted according to changing times and places.13 In this context, criticisms of efforts to distinguish 
between the worldly and the secular spheres, which have turned into an activity of constructing judgments 
solely on the basis of evidence or intentions can also be evaluated in this context. This study focused on the 
secularization of fiqh, especially in terms of these meanings. The change in the jurists’ view of fiqh over time 
was evaluated through the definitions on the concept of fiqh, the determination of the scope of fiqh and 
criticisms. 

2. Development of The Concept and Scope of Fiqh 

Fiqh means “to know something, to understand it well and completely, to comprehend deeply”14. Rağıb al-Isfehanī 
defined the concept of fiqh, which is mentioned in twenty places with different verb forms in the Qur’ān, as 
“reaching a ready knowledge and hidden (ġayb) knowledge" and "knowing the provisions of Sharia”15. Considering 
its meanings in the Qur’ān, fiqh is expressed as the act of continuous understanding and is not used as a fixed 
state or knowledge.16 

 
8 For different definitions of secularization, see Bayer, Sekülerleşme ve Din, 11–12. 
9 Celaleddin Çelik, “Sekülerleşmenin Kuramsal Sosyolojik Serüveni,” Journal of Islamic Research 28, no. 3 (2017): 210; Ertit, Sekülerleşme 
Teorisi, 64; Tekin, “Batı’da Sekülerlik ve Türkiye Müslümanlığının Seküler İçerimleri,” 186. 
10 Bayer, Sekülerleşme ve Din, 72–73; Küçükcan, “Modernleşme ve Sekülerleşme Kuramları Bağlamında Din, Toplumsal Değişme ve İslâm 
Dünyası,” 111–112; Tekin, “Batı’da Sekülerlik ve Türkiye Müslümanlığının Seküler İçerimleri,” 186–187; Aydın, “Seküler Ahlak Bağla-
mında Din-Ahlak İlişkisi,” 5. 
11 Tekin, “Batı’da Sekülerlik ve Türkiye Müslümanlığının Seküler İçerimleri,” 187. 
12 Francis, “İslam’da Sekülerleşme,” 343; Özden, Müslüman Kelamında Sekülerleşme Süreci, 7; Ertit, “Birbirinin Yerine Kullanılan İki Farklı 
Kavram,” 108; Altıntaş, Din ve Sekülerleşme, 175; Tekin, “Batı’da Sekülerlik ve Türkiye Müslümanlığının Seküler İçerimleri,” 187. 
13 Altıntaş, Din ve Sekülerleşme, 66. 
14 Al-Baḍāwī, al-Ġāyet al-Ḳuṣvā fī Dirāyet al-Fetvā, I/206; Abū Hāmid al-Ghazālī, al-Mustasfā (Bayrūt: Dār al-Ma‘rifah, 1993), 5; Ömer 
Nasuhi Bilmen, Hukuk-ı İslâmiyye ve Istılahatı Fıkiyye Kamusu, vol. 1 (İstanbul: Bilmen Yayınevi, 1976), I/13; Majmūatu min al-Muellifīn, 
al-Mawsūat al-Fıqhiyyat al-Kuweitiyya, vol. 32 (Kuwayt: Vizāret al-Ewkāf wa al-Shuūni al-Islāmiyya, 1404), XXII/193; Commission, 
Mawsūat Nadratu al-Naīm Fī Mekarimi Ahlak al-Rasuli al-Qarīm (s.a.v) (Jeddah: Dār al-Wesile, 1998), 3137; Muhammed Abū Zahra, Met-
hodology of Islamic Law (Bayrūt: Dār al-Fikr, n.d.), 9; Ali Haydar Efendi, Hocaeminefendizâde, Dureru al-Hukkām Sharh Med ̲j ̲elle al-Ahkām, 
vol. 1 (İstanbul: Diyanet İşleri Başkanlığı Yayınları, 2017), I/27; Abdul Karim Zaidān, al-Medḫal li-dirāseti al-şerīʿati al-Islāmiyy (Lebanon: 
Müessesetü’r-Risāleti Nāshirun, 2005), 99; Hayreddin Karaman, “Fıkıh,” Türkiye Diyanet Vakfı İslâm Ansiklopedisi 13 (1996): 1; Ahmet 
Akman and Mustafa Ünal, “Mecelle 1. Madde Doğrultusunda Fıkıh, Hukuk, İslâm Hukuku ve İslâm Hukukçusu,” in Mecelle Üzerine Etütler 
I, edited by Ahmet Akman and Mustafa Ünal (Ankara: Adalet Yayınevi, 2020), 9. 
15 Al-Isfahānī, al-Mufredāt fī ġarībi al-Qurʾān (Dimashq: Dār al-Ḳalem, 1412), 642–643; Karaman, “Fıkıh,” 1; Kemal Yıldız, “Din Adına 
Konuşmanın Fıkıh-Tefakkuh Açısından Değerlendirilmesi,” Dinbilimleri Akademik Araştırma Dergisi 5, no. 2: 165. 
16 Faruk Beşer, Bilgi, Fıkıh ve İçtihat (İstanbul: Nun Yayınları, 2016), 155. 
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In terms of content, fiqh was used in the early periods to express religion as a whole. It expressed the 
knowledge of the Qur’ān and hadith without any distinction.17 Fiqh was seen as the organization of the Qur’ān 
and Sunnah for human practice, and in this respect, it was stated that Islamic thought was directly fiqh.18 Over 
time, the content expressed by the concept of fiqh has narrowed. Especially with the formation of sub-disci-
plines, the classification of the science required new definitions in terms of the content of fiqh. Abû Hanīfa 
defined the concept of fiqh, which was used to cover all the information obtained from the Qur’ān and hadith 
in the early periods, as “the knowledge of one's rights and obligations”19. Gazzālī stated that what was meant by 
fiqh in the early period was as understanding things that cause a person to not value the world, tie them to 
the afterlife, and cover their hearts with the fear of Allāh, preventing the corruption of the self and deeds.20 
He stated that the concept of fiqh in the Qur’ān primarily refers to faith.21 With this statement, he stated that 
Abû Hanīfa's definition is understood as the knowledge of what is in favor and against the human being in all 
areas of faith, deeds, morals, and conscience, without any restrictions. As a matter of fact, Abû Hanīfa named 
his work on faith as Fiqh al-Akbar. In time, the issues related to this field began to be handled under titles 
such as “ilmü usûli'd-dīn”, “ilmü't-tevhid” and became a separate branch of science. Topics related to internal 
purification, spiritual development and good morals were called “fiqh al-bātın”. However, over time, these 
topics were reclassified under the headings of “morality” and “sufism” forming new branches of knowledge.22 
Ebû Hanīfa's definition of fiqh was later supplemented with the word “pratical (amelen)”, indicating that fiqh 
deals with the rulings regarding the actions of individuals. The sciences of belief, morality and conscience 
were left out.23 After the “practical” entry, the “shar’ī” entry was added to the definition of fiqh, and the 
knowledge obtained only by the intellect or sense organs was also excluded from the scope of fiqh.24 As a 
matter of fact, this definition became widespread and was defined in the first article of the Med̲j̲elle as “Ilm-i 
fiqh is to know the matters of shar’ī pratical.”. As it can be seen in this definition, the scope of fiqh is narrowed 
in terms of shar’ī-practical matters. Another definition attributed to Imam Shafi'i, which has gained wide-
spread acceptance, is “fiqh is the totality of the knowledge of sharʿī practical rulings deduced from the detailed evi-
dence.”25 As can be seen, this definition also emphasizes shar’ī pratical. 

It is seen that legal acts are to be evaluated within the scope of fiqh with the registration of sharʿī pratical, 
and that matters of faith and morality are outside the scope of fiqh, even though they have many issues that 
are intertwined with each other.26 Even though the sharʿī pratical restriction was originally used for the clas-
sification of sciences and was not directly intended to understand fiqh separately from faith and ethics, over 

 
17 Karaman, “Fıkıh,” 1; Beşer, Bilgi, Fıkıh ve İçtihat, 93–96. 
18 Bedri Gencer, “Bizzat İslam Düşüncesi Olarak Fıkıh,” Mostar 84 (2012): 35. 
19 Sadr Al-Sherīa, Tenḳīḥ al-Uṣūl Fī Ilmi’l-Uṣūl (Miṣr: Matbaat-ı al-Mahmūdiyya al-Tijāriyyat bi al-Azhar, 1356), 6; Al-Taftāzānī, Sharḥ 
al-Talwīḥ ʿalā al-Tawḍīḥ, vol. 1 (Miṣr: Mektebetu Shabīḥ, 1957), 16; Bilmen, Hukuk-ı İslâmiyye ve Istılahatı Fıkiyye Kamusu, I/14. 
20 Al-Ghazālī, İḥyāʾu ʿUlūmi’d-Dīn, vol. I (Bayrūt: Dār al-Kutub al-‘Ilmiyyah, n.d.), I/32. 
21 See Surah al-A‘rāf, 7:179; Surah al-Hashr, 59:13; Al-Ghazālī, İḥyāʾu ʿUlūmi’d-Dīn, I/32. 
22 Ahmet Yaman and Halit Çalış, İslam Hukuku (Ankara: Bilimsel Araştırma Yayınları, 2018), 21. 
23 Sadr Al-Sherīa, Tenḳīḥ al-Uṣūl Fī Ilmi’l-Uṣūl, 6, 8; Al-Taftāzānī, Sharḥ al-Talwīḥ ʿalā al-Tawḍīḥ, 16–17; Bilmen, Hukuk-ı İslâmiyye ve 
Istılahatı Fıkiyye Kamusu, I/14; Ali Haydar Efendi, Dureru al-Hukkām Sharh Med ̲j ̲elle al-Ahkām, I/29; Asım Cüneyd Köksal, “Fıkıh, Ahllak 
ve Vicdan,” Sabah Ülkesi 63 (2020): 86. 
24 Sadr Al-Sherīa, Tenḳīḥ al-Uṣūl Fī Ilmi’l-Uṣūl, 8; Commission, Mawsūat Nadratu al-Naīm Fī Mekarimi Ahlak al-Rasuli al-Qarīm (s.a.v), 3138; 
Talip Türcan, İslam Hukuk Biliminde Hukuk Normu (Ankara: Ankara Okulu Yayınları, 2016), 44–45. 
25 Al-Baḍāwī, Minhāj al-wuṣūl Ilā ʿilmi al-Uṣūl (Bayrūt: Dār Ibn Hazm, 2008), 51; Ali Haydar Efendi, Dureru al-Hukkām Sharh Med ̲j ̲elle al-
Ahkām, I/28; Karaman, “Fıkıh,” 1. 
26 Türcan, İslam Hukuk Biliminde Hukuk Normu, 13. 
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time, fiqh came to be seen as knowing the matters of furuʿ and understanding the principles with their sub-
tleties. In this form, fiqh came to be seen more as a formal science. The procedural methods used to obtain 
judgements began to be interpreted in line with the results desired to be achieved away from the objectives 
of fiqh by moving away from the principles of ethics. People began to emerge who understood fiqh in this 
way, away from the sciences of belief and morals, and tried to gain favor with the sultans, and strived to 
assume the position of qadi or administrator.27 The concept of fiqh had become secularized by being detached 
from the sciences of belief and morality. In direct proportion to this situation, people emerged who de-
manded the science of fiqh for worldly benefits. 

Within the scope of fiqh, rights are analysed in four categories. These can be classified as the rights of 
Allah, the common rights that prevail over the rights of Allah, the common rights that prevail over the rights 
of servants, and the rights of servants. Allah's rights refer to the public order established by Islam and the 
rights concerning the public. The rights of servants, on the other hand, refer to the rights that directly belong 
to individuals. This distinction shows itself especially in the field of criminal law.28 This distinction has not 
resulted in a sharʿī-pratical record. Therefore, the nomenclature here belongs to the subject of the right and 
should not be seen as related to secularisation. 

When fiqh and morality begin to be understood as two separate fields, fiqh will only be a set of forms and 
rules. In this case, fiqh, whose nourishing veins have dried up, will display a puny appearance and there will 
be no possibility of explaining the religion with this form of fiqh.29 In general, religion and morality are 
considered as the sources of legal systems.30 Therefore, this can also be said for fiqh. However, the binding 
shaping of fiqh by religion and morality, as in the first period, has disappeared and it has become like other 
legal systems. However, it is not possible to consider fiqh as separate from morality due to the secularization 
of the minds. This can be understood especially through the classification of the maslahahs contained in 
rulings of fiqh. 

Maslahahs are classified as zarūriyyāt, ḥājiyyāt and tahsinīyyyāt.31 Zarūriyyāt is defined as the fundamental 
rights and values that are indispensable for the existence and vitality of society, and although there are dif-
ferent classifications, they are generally listed as five elements: life, religion, generation, intellect and prop-
erty. Ḥājiyyāt, on the other hand, is defined as the benefits that ensure the orderly functioning of the life of 
the individual and society, and that cause difficulty, distress, and unrest in the absence of them. Contracts 
such as sale, rent, and karz were cited as examples. In case of violation of the provisions concerning these 
two groups, in addition to otherworldly sanctions, direct worldly sanctions are envisaged for individuals. 

 
27 Al-Ghazālī, İḥyāʾu ʿUlūmi’d-Dīn, I/32–33; Shāh Waliyyūllāh, Hujjat Allāh al-Bāliġa, edited by Es-Seyyid Sābık, vol. 1 (Bayrūt: Dār al-
Jīl, 1426), I/261. 
28 M. Âkif Aydın, Türk Hukuk Tarihi (İstanbul: Beta Yayınevi, 2017), 156–157; Coşkun Üçok, Ahmet Mumcu, and Gülnihal Bozkurt, 
Türk Hukuk Tarihi (Ankara: Turhan Kitabevi, 2019), 85; Halil Cin and Ahmet Akgündüz, Türk Hukuk Tarihi (İstanbul: OSAV Yayınları, 
2017), 185, 300; Mustafa Avcı, Türk Hukuk Tarihi (Ankara: Adalet Yayınevi, 2023), 273, 328; İrem Karakoç, Rûhü’l-Mecelle (Medhal) 
(Ankara: Yetin Yayınevi, 2022), 427–433; Muharrem Midilli, “Allah Hakkı ve Kul Hakkı Arasında Hanefi Ceza Hukukunun Kamusal-
lığı,” KTÜİFD 4, no. 1 (2017): 70–74. 
29 Ali Bardakoğlu, “Fıkıh Çözüm mü Üretir, Sorun mu?” Eskiyeni 29 (2014): 168. 
30 Kemal Gözler, Hukuka Giriş (Bursa: Ekin Yayınevi, 2020), 46–52; Haluk Hadi Sümer, Hukuka Giriş Kavramlar & Kurumlar (Ankara: 
Seçkin Yayınevi, 2023), 3–4; Mustafa Avcı, Mehmet Aykanat, and İbrahim Ülker, Hukuk Başlangıcı ve Metodoloisi (Ankara: Adalet Yayı-
nevi, 2023), 34–40. 
31 Al-Ghazālī, al-Mustasfā, 174–175; al-Shāṭibī, al-Muwāfakāt, edited by Es-Selmān, Abū ʿ Ubayda Mashūr b. Hasen, vol. 2 (Dār Ibn ʿ Affān, 
1417), II/17. 
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Therefore, these two groups are directly addressed as the subject of fiqh. In the case of tahsinīyyāt, which is 
used for benefits that facilitate and beautify life, such as the development of moral virtues and the observance 
of good manners, although not to the extent of necessity or need, no worldly sanctions or rewards are gen-
erally envisaged for those who obey or violate the provisions concerning the situation of tahsinīyyāt.32 This 
has led to the view that this part of the maslahat is only related to morality and is outside the scope of fiqh.33 
In fact, the fiqh has prescribed different provisions and evaluations for these situations, such as fard, wācib, 
haram, mendub and makruh. The fact that the consequences are otherworldly does not mean that an area is 
outside the scope of fiqh. On the contrary, fiqh states that actions have both worldly and otherworldly sanc-
tions or rewards and their rulings.34 In this respect, fiqh differs from the modern definition of law. As a matter 
of fact, as will be seen in the next part of the study, this distinction has led to the characterization of Islamic 
law. The exclusion of this area from fiqh is a direct manifestation of secularization. 

Fiqh, like morality, originates from the divine will and encompasses all areas of life. In this respect, a 
system based on morality is formed.35 Analyzing fiqh separately from morality reveals a return to the concept 
of law in today's sense. However, rule of law is a form of morality subject to a worldly sanction by public 
authority. As such, the term “minimum morality” is used for law.36 Modern legal systems, on the other hand, 
have problems with the justification of morality. There are many theories on the justification of morality 
and these theories shape the law.37 In addition, these theories can also see a situation that was previously 
considered immoral as moral. For example, acts of euthanasia or adultery may be considered unlawful on the 
grounds of immorality, but may later be considered lawful.38 The rules of jurisprudence and the rules of 
morality are derived from the same divine source and there is no contradiction between them. 

Fiqh does not only examine the area sanctioned by public authority. The rulings of fiqh are classified as 
diyānī (religious) and qāḍāʾī (legal) concerning their otherwordly and worldly consequences.39 In fact, this 
classification was not created for the sole purpose of secularization and to make a distinction between the 
otherwordly and the wordly among the rulings of fiqh. This classification is used to express the situation in 
which a ruling that is actually haram is juridically permissible due to reasons such as the fact that the evidence 
does not always reflect reality, security and stability of law.40 Therefore, the judicial decision does not turn 

 
32 Al-Ghazālī, al-Mustasfā, 174–175; al-Shāṭibī, al-Muwāfakāt, II/17–23; Ibn Āshūr, Maqāṣid al-Sharīati al-Islamiyya (Philosophy of Islamic 
Law) (İstanbul: Rağbet Yayınları, 2013), 221–223; İbrahim Kâfi Dönmez, “Maslahat,” Türkiye Diyanet Vakfı İslâm Ansiklopedisi 28 (2003): 
82; Ertuğrul Boynukalın, “Makāsıdü’ş-Şerîa,” Türkiye Diyanet Vakfı İslâm Ansiklopedisi 27 (2003): 424–425. 
33 Abdurrahman Taha, Ahlak Sorunsalı (İstanbul: Pınar Yayınları, 2021), 74. 
34 Köksal, “Fıkıh, Ahllak ve Vicdan,” 84; Türcan, İslam Hukuk Biliminde Hukuk Normu, 15. 
35 Ahmet Yaman, “Fıkıh – Ahlâk İlişkisi İslâm Amelî Ahlâkının İlke ve Uygulamaları Çerçevesinde Bir Giriş,” Usul İslam Araştırmaları 9, 
no. 9 (2008): 102–103; Bardakoğlu, “Ahlâkın Fıkıh Kuralları Arasında Buharlaşması,” Eskiyeni 35 (2017): 62. 
36 Ahmet Yaman, “Fakih ve Ahlâk - Fıkıh Etiği Üzerine Bazı Notlar-,” Usul İslam Araştırmaları 26 (2016): 8; Bardakoğlu, “Ahlâkın Fıkıh 
Kuralları Arasında Buharlaşması,” 59. 
37 Taha, Ahlak Sorunsalı, 24–26. 
38 Muhammed Sulu, “Ötenazi Üzerine,” MÜHF-HAD 22, no. 2 (2016): 561–565; Özge Demirörs and Sevinç Arslan Hızal, “Türk Ceza 
Hukuku Açısından Ötenazi,” Ankara Üniversitesi Hukuk Fakültesi Dergisi 65, no. 4 (2016): 1492–1495. 
39 Talip Türcan, “İslâm Hukukunda İki Farklı Geçerlilik Alanı: Kazâî ve Diyânî Hüküm Ayırımı,” İslâmi Araştırmalar Dergisi 19, no. 1 
(2006): 160–161; Davut Yaylalı, “İslâm Hukukunda Kazâî-Diyânî Hüküm Ayırımı,” Dini Araştırmalar 5, no. 15 (2003): 29; Köksal, “Fıkıh, 
Ahllak ve Vicdan,” 84. 
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the haram into halal.41 This situation reveals that fiqh is also directly concerned with the otherwordly. How-
ever, based on this distinction, one gets the impression that fiqh is concerned with the qāḍāʾī, and the con-
ceptualization of Islamic law is influenced by this distinction. This understanding of the distinction between 
diyānī and qāḍāʾī seems to be a manifestation of the secularization of fiqh. 

Separating fiqh and morality as a classification is not only a matter of definition. In the process leading to 
this distinction, different situations that led to secularization emerged. The first of these reasons is the pri-
oritization of form over content. Rather than why a behavior is performed, the focus has been on the ways 
in which this worship can be performed and the content has been put on the back burner. This applies to 
different areas of fiqh, such as prayer and fasting, as well as different areas of fiqh such as sale and lease con-
tracts.42 Another reason for this situation is that while the rules are brought to the forefront, the purpose of 
these rules is pushed to the background. Even if the purpose of a rule that was established in a certain period 
has been forgotten, there are those who advocate the continued application of this rule.43 Another reason is 
that the areas of public law were not analyzed much by the jurists in the development process of classical fiqh. 
It has been criticized that more weight has been given to the private law field when more examination could 
have been made in this field on public morality and the measures that the public authority should take to 
protect public morality.44 The loss of the attitude of acting in an iḥsān while doing a job appears as an im-
portant reason that leads to secularization. Because while people. only acted with the aim of not violating an 
imperative norm, they lost the habit of doing what is better, what is recommended.45 The detachment of 
issues from the whole of fiqh by dealing with them separately is also expressed as a cause of secularization 
because it leads to the forgetting of the general objectives of fiqh.46 The general opinion that the gate of ijtihad 
was closed47 led to the fact that fiqh was not seen as a living structure from within life by prioritizing trans-
mission over ijtihad over time.48 This situation affected secularization by causing fiqh to be seen as a more 
frozen structure. 

Even though it excluded matters of belief and ethics, fiqh continued to express a broad content. Fiqh began 
to be classified as “uṣūl al-fiqh (fiqh methodology)”49 which deals with the proofs from which the rulings are 
derived and the methods of obtaining rulings through these proofs and “furu’ al-fiqh (jurisprudence)”50 which 
deals with practical issues. Over time, furu’ al-fiqh has been analyzed in different classifications. The part 
related to the halal and haram matters between the person and Allāh  was classified as ibādāt, while the part 
related to politics, economy and law was classified as mua’mālāt. Later on, the section on criminal law was 
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45 Bardakoğlu, “Ahlâkın Fıkıh Kuralları Arasında Buharlaşması,” 66. 
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47 Joseph Schacht, An Introduction to Islamic Law (Ankara: Otto Yayınları, 2018), 69–71; see Wael B. Hallaq, “Was the Gate of Ijtihad 
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separated from the field of mua’mālāt and classified as ukubāt, and the section on family law was separated 
and classified under the title of munākahāt.51 

The aim of fiqh is expressed as people's attaining happiness both in this world and in the hereafter by 
knowing and acting in accordance with the shar’ī-practical provisions. Although shar’ī-practical issues were 
counted among the subjects of fiqh and the fields of belief and morality were excluded from its scope, it was 
emphasized that the aim of fiqh was happiness in the hereafter as well.52 However, even though scholars such 
as al-Ghazālī criticized the jurists for secularizing and using fiqh for worldly interests, it was generally em-
phasized that fiqh aims for happiness in the hereafter. However, over time, in contradiction with this aim of 
fiqh, the conceptualization of “Islamic law” (hukuk-ı-Islâmiyye) was introduced by removing the field of wor-
ship from the concept of fiqh. 

3. Development in The Focus of The Concepts of Islamic Law and Muslims' Fiqh 

It has been stated that the conceptualization of fiqh as Islamic law was first realized with the Mecelle 
prepared under the chairmanship of Ahmet Cevdet Pasha during the Tanzimat period.53 This is based on the 
fact that the first article of the Mecelle, while defining the science of fiqh, states that this science consists of 
the rulings on ibādāt that pertain to the hereafter and the rulings on munākahāt, mua’mālāt and ukubāt that 
pertain to the world.54 Although the main basis of the distinction here is the relations between people and 
their obligations directly to Allāh , the definition of worldly rulings gives the impression that it prepares the 
conceptualization of Islamic law and that there is an area of secularization within fiqh. However, in the con-
tinuation of the explanations on the first article, it is stated that the part called worldly rulings are the sharī’ah 
regulations that human beings need in line with the will of Allāh 55 and it is understood that this distinction 
is a classification in terms of subjects. Therefore, although it is not correct to say that the Mecelle directly 
formed the conceptualization of Islamic law or is a manifestation of secularization, it can be stated that it 
contains a definition in terms of transition to the conceptualization of Islamic law. 

After the Med̲j̲elle, Ziya Gökalp's approach to fiqh is observed to be divided into “menâsık-ı İslâmiye” (Is-
lamic rituals) and “hukuk-ı İslâmiye” (Islamic law). Thus, Ziya Gökalp directly used the concept of Islamic law 
by separating the area related to worship.56 This division faced criticism from scholars of the time, stating 
that it was not suitable for fiqh.57 However, there were no criticisms directly against the concept of hukuk-ı 
İslamiye (Islamic law).58 It is highly probable that Gökalp was influenced by the West in making this distinc-
tion. As a matter of fact, he considered law as a field in which society should be westernized.59 The fact that 
the Western understanding of law does not include matters of belief and morality, nor does it include the 
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field of worship, which is solely between the person and Allāh, paved the way for such a distinction to be 
made. 

Rather than Gökalp's definition, it was Schacht's use of the concept of Islamic law that made an impact 
all over the world. Schacht did not see fiqh as a legal order as a whole, but stated that within the scope of fiqh, 
there was an area mixed with non-legal elements that could be expressed with the concept of Islamic law.60 
The concept of Islamic law, which Schacht used for fiqh by excluding the field of ibādāt, became widespread 
in the West. In Western literature, fiqh is defined by attributing law to religion (e.g: “Islamic Law” in English, 
“Dorit Musulman - Loi Islamique” in French, “Islamiches Recht” in German). This conceptualization in the 
West started to be used by Muslims as well, and in Arabic, it became “al-Fiqhu al-Islâmi” and in Turkish, it is 
referred to as “İslâm hukuku”. This term entered Turkish in the early 20th century.61 With this conceptual-
ization, in addition to the field of belief, the subjective moral rules, such as ibādāt and the prohibition of 
direct suicide, were excluded from the scope of fiqh. The advisory provisions of fiqh have been relegated to 
the background and its imperative and prohibitive provisions have been brought to the forefront. While fiqh 
included even the regulation of the behavior of a person living alone on an island, the concept of Islamic law 
included regulations only in areas where there was a social life. Furthermore, the source of the concept also 
changed. The term fiqh which directly originated from the Qur’ān and hadiths, was replaced by the term 
Islamic law borrowed from the West.62 This has not completely secularized the concept of Islamic law, but it 
has increased the change in the concept of fiqh in the first period and made it express a field equivalent to the 
scope of modern law. Therefore, this can also be considered as a degree of secularization. In this direction, 
some of those who worked in the field of Islamic law in the 20th century argued that fiqh should be under-
stood with this scope.63 Although the scope of the concept of Islamic law is determined in this way, there are 
Islamic jurists today who use this concept directly instead of the concept of fiqh.64 Therefore, the use of this 
concept today is due to the widespread use of the concept and does not always indicate a conscious choice. 

Fiqh, which was deduced by the jurists by deducing from the detailed evidences, lost its meaning of being 
the law of the jurists when the word Islam was added to the concept of law and it was defined as the attribu-
tion of law to religion. In this form, fiqh was perceived as if it had no other source, and it began to give the 
impression that its formation was based entirely on the Qur'an and hadiths and that the jurists did not have 
any contribution. This conceptualization created the impression that fiqh as a whole was closed to discussion 
and change, and that any human intervention had no share in its formation. It also led to the sanctification 
of the rulings that the jurists had obtained as a result of their efforts.65 This situation was interpreted as the 
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lack of universality and continuity in fiqh, and in order to overcome this situation, advocates of a new view 
emerged that conceptualized fiqh not as Islamic law but as the fiqh of Muslims.66 

Christian theologians interpreted the Bible according to changing times and places and claimed that the 
foundations of secularization stemmed directly from their holy book.67 Schacht referred to the Sunnah as a 
living tradition.68 With this expression, he attached great importance to the traditions of societies in deter-
mining the provisions of fiqh. There are different Islamic jurists who have different views in this direction. 
Recently, there are writers who argue that fiqh should not be called Islamic fiqh, but the fiqh of Muslims, and 
that fiqh has not come to be believed in, and that it should be separated from belief in this respect, and that it 
has come to show how to behave.69 They argue that making fiqh merged with belief would make it rigid and 
that this would be an injustice to fiqh.70 This viewpoint can lead to the conclusion that individuals actions 
are independent of their beliefs and that rulings on behavior can be determined contrary to the purposes and 
moral values of Islam, allowing for the possibility of a secularized understanding of fiqh. As a matter of fact, 
in line with this view, the belief that the implementation of fiqh is a necessity eliminates, custom is inter-
preted in a very broad way in determining the rulings of issues and takes the place of the Sunnah, and it is 
stated that what is essential is the culture of societies. In expressing this, they argue that they do not actually 
act contrary to the Qur’ān, but that the Qur’ān and hadiths texts, except for those related to belief, should be 
understood in line with the cultures of societies.71 Instead, explaining the changes in fiqh rulings with their 
proofs72 and emphasizing that this does not contradict the belief but rather is an element of the universality 
and continuity of fiqh73 as a requirement of this belief will prevent jurisprudence from becoming rigid.74 
Therefore, there will be no need to define it as a field of behavior separate from belief. 

Currently, the majority of Islamic jurists do not define fiqh as the fiqh of Muslims. However, they use the 
concept of Islamic law and deal with issues outside of practical life in their studies. They engage in discussions 
about matters that are not applied in societies where Islamic law is not implemented. They conduct studies 
even on issues they do not practice or believe in with their hearts.75 On the contrary, there would be no 
problem in analyzing the solutions of fiqh within any legal system. However, those who are Islamic jurists 
today discuss issues that are not the subject of fiqh. Many of these studies are in the form of adapting issues 
that have recently entered modern legal systems, such as insurance and finance issues, into the Islamic legal 
system. However, in a society where fiqh is practiced as a whole, these issues may not even be needed. How-
ever, the fact that fiqh is dealt with in a formal way, independent of matters of belief and morality, causes 
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studies to be carried out outside its purpose.76 The fact that fiqh is studied in a way that is detached from life 
in a society that is not shaped in line with the Islamic faith shows that the understanding of fiqh by Islamic 
jurists is seriously secularized. 

Conclusion 

Secularization is used to express a time and place where religion becomes ineffective. This concept, which 
is used to express what belongs to the world, is expressed as the attitude of not taking into account beliefs in 
practical life at the point of making decisions and directing actions. In this regard, secularization encompasses 
not only the complete rejection of religion but also all stages where life is perceived as separate from religion. 
This does not require that a person who experiences secularization in his life should be considered as secular. 
Secularization is a process and appears in a relative form. Therefore, it is possible for a person to lead a 
religious life in general, although secularizing in certain areas of his life. 

The term fiqh was originally used to refer to religion as a whole. Over time, the term evolved as matters 
of faith and ethics were dealt with under different branches of knowledge. It can be said that this classification 
of fiqh shows the first secularisation of the concept of fiqh, as some areas began to be excluded from its scope, 
even though the rulings are derived from Islamic sources. However, as stated in the definition of secularisa-
tion, it cannot be said that this situation has completely secularised fiqh. 

Following the exclusion of belief and moral issues from the concept of fiqh, topics discussed under the 
heading of worship (ibādāt) were also removed. Instead, the term Islamic Law began to be used instead of 
fiqh. This shift in terminology was observed during the legal reforms of the Tanzimat period. Ottoman jurists 
in the Tanzimat era started using the term Islamic Law. This term was adopted by referencing Western legal 
terminology, associating it with religion. The narrowing scope of fiqh, as reflected in this term, clearly indi-
cates the progression of secularization within fiqh. 

In the concept of Islamic law, the attribution of law to religion has given sanctity to law as a whole. This 
sanctity has caused Islamic law to be understood as a rigid concept. In order to prevent this and to express 
that the parts of fiqh outside the fields of belief, morality and ibādāt change in line with the cultures of soci-
eties, the concept of the fiqh of Muslims was developed. With this concept, fiqh is actually detached from its 
origin and interpreted in accordance with the time and place in which it is lived. The limits of this interpre-
tive activity clearly reveal a secular understanding of fiqh. 

Today, fiqh is studied as a theoretical field of discussion. However, the development of fiqh has emerged 
as a result of living in a society. Abû Hanīfa emphasized with the title of his work “Fiqh al-Akbar” that belief 
contains the most superior subjects in fiqh. However, the fact that contemporary Islamic jurists, detached 
from faith and morality, work on fiqh in a society that has not been shaped in line with the Islamic faith 
clearly shows secularization. Therefore, Islamic jurists should not only examine different issues arising in 
modern legal systems under Islamic Law but also focus on how Fiqh can reconnect with life. Otherwise, the 
inevitable consequence will be the ongoing progression of secularization. 

 

 
76 Quṭb, Fī Zilālī al-Qur'ān, II/988. 
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