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disiplinlerle kesisim noktasina odaklanan 6zgiin ve disiplinlerarasi
arastirmalar1  yayimlamayr amaclamaktadir. Dergi, hukukun diger
disiplinlerden aldig1 katkilar1 ve hukukun diger disiplinleri nasil etkiledigini
inceleyen makalelere yer vermektedir.

DiHA, cift kor hakemli ve acik erisimli akademik bir dergidir. Kiiresel
dolasimi hedefleyen dergi, uluslararasi, acik erisimli ve iicretsizdir. Yilda bir
say1 olarak Eyliil ayinda elektronik ortamda yayimlanmaktadir.

Dergi, arastirma makalesi, arastirma notu ve kitap incelemesi tiiriindeki
calismalar1 degerlendirmeye alir. Derginin hedef kitlesini akademisyenler,
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ve kuruluslar olusturur. Dergide Tiirkce ve Ingilizce yaymnlara yer
verilmektedir.
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DiHA: Journal of Interdisciplinary Legal Studies aims to publish original and
interdisciplinary research that focuses on the intersection of law with various
disciplines. The journal welcomes articles that examine the contributions of other
disciplines to law and how law affects other disciplines.

DiHA is a double-blind peer-reviewed and open-access academic journal. Aiming
global circulation, it is international, open access, and free of charge. It is published
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The journal evaluates research articles, research notes and book reviews. The target
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Editérden

DiHA: Disiplinlerarast  Hukuk — Aragtirmalar:  Dergisinin ilk  sayisiyla
karsinizdayiz. Bu sayida, hukuk disiplininin farkli yonlerini ele alan zengin ve
cesitli makaleler yer aliyor. Amacimiz, hukuk alaninda var olan tartismalar:
genisleterek okuyucularimiza disiplinleraras: bir perspektif sunmaktir.

Ilk makalemiz, Ekber Sah déneminde Babiir hukukunda gayrimiislimlerin
haklarini irdeleyerek tarihsel bir baglamda hukukun evrimine 1s1k tutuyor. Bu
calisma, din ve hukuk arasindaki dinamik iliskiyi anlamamiza katki saglarken
farkli inan¢ gruplarinin hukuk sistemleri i¢cindeki yerini sorguluyor.

[kinci makale, gé¢men suclulugu konusuna odaklanarak, bu alandaki
tartismalara yeni bir bakis acis1 kazandirmay: hedefliyor. Dogru sorularin
sorulmast gerektigine dikkat c¢eken vyazar, gocmenlik olgusunu daha
derinlemesine inceleyerek adalet arayisini sorguluyor.

Uclincii makalede, hukuki c¢ogulluk baglaminda hukukun mahiyeti
sorununa genel bir bakis sunuluyor. Farkli hukuk sistemlerinin ve
normlarinin etkilesimi, bu ¢alismada derinlemesine ele aliniyor ve hukuk
felsefesi acisindan 6nemli ¢ikarimlar yapiliyor.

Dordiincii makale, kamusal alanin krizi ve doniistimiinii inceliyor. Haklar,
kimlikler ve 6znellikler iizerinden yapilan bu ¢alisma, toplumsal degisimlerin
hukuksal boyutlarin1 anlamak i¢in 6nemli bir zemin teskil edebilir.

Son olarak besinci makale, Yahudilikte sosyal hayat1 diizenleyen
Sanhedrin’i ele aliyor. Bu calisma, tarihi ve kiiltiirel baglamda, hukuk
sistemlerinin nasil sekillendigine dair 6nemli bilgiler sunuyor.

Bu sayida yer alan makaleler, hukuk alaninda genis bir yelpazede
tartismalara zemin hazirlamakta ve disiplinlerarasi bir anlayis1i tesvik
etmektedir. Her bir calismanin, hukuk pratigi ve teorisine yeni bakis acilari
kazandirmasin1 umuyoruz. Dergimizin bu ilk sayisinin, hem akademik
camiaya hem de okuyuculara faydali olmasin diliyoruz.

Yayin Kurulu Adina

Yasin Yilmaz

Vil



From Editor

We are here with the first issue of the DiHA: Journal of Interdisciplinary
Legal Studies. This issue contains rich and diverse collection of articles
dealing with different aspects of the law. Our aim is to provide readers with
an interdisciplinary perspective by expanding the existing debates in the law.

First article sheds light on the evolution of law historically by analysing
the rights of non-Muslims in Mughal law during the reign of Akbar Shah.
This study contributes to understanding of the dynamic relationship between
religion-law and questions the place of different groups within legal systems.

The second article focuses on the issue of migrant criminality and aims to
bring a new perspective to the debates in this field. Drawing attention to the
need to ask the right questions, the author analyses the phenomenon of
immigration in more depth and questions the search for justice.

The third article provides a brief overview of the question of the nature
of law in the context of legal plurality. The interaction of different legal
systems and norms is analysed in depth in this study and important
implications for the philosophy of law are drawn.

The fourth article analyses the crisis and transformation of the public
sphere. This study of rights, identities and subjectivities provides an
important basis for understanding the legal dimensions of social changes.

Finally, the fifth article analyses the Sanhedrin, which regulates social life
in Judaism. This study provides important information on how legal systems
are shaped in historical and cultural contexts.

The articles in this issue provide the basis for a wide range of discussions
in the field of law and encourage an interdisciplinary understanding. We hope
that each study will bring new perspectives to the practice and theory of law.
We hope that this first issue of our journal will be beneficial to both the
academic community and the readers.

On behalf of the Editorial Board

Yasin Yilmaz
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Abstract: This article examines Akbar Shah’s approach to religious and social reforms
during his rule in India. The second section of the article discusses Akbar Shah’s religious
movement, known as ‘Din-i Ilahi’, and compares the scope of this movement with the
different views expressed by Abu al Fazl and Mawlana ‘Abd al-Qadir Badayuni. The third
section analyses the impact of Akbar’s religious tolerance on state policy, with a particular
focus on the authorisation of non-Muslims to construct places of worship and the
provision of state support for religious celebrations. The final section provides a detailed
analysis of Akbar’s social reforms, with a particular focus on the prohibition of sati (the
practice of widows committing suicide by throwing themselves on their husbands’
funeral pyre) and marriage reformsAkbar’s reforms are regarded as an exemplar of a more
inclusive approach to religious and cultural diversity in India. As part of these reforms,
there has also been a legal transformation regarding the rights of non-Muslims. This
transformation deserves to be examined from a socio-legal perspective. Ekber’s practices,
such as allowing non-Muslims to build places of worship and providing state support for
religious celebrations, are indicative of his inclusive approach to governance.
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Ekber Sah’in Din-i ilahi Hareketi Sonrasi Babiir Hukukunda
Gayrimiislimlerin Haklar:

Ozet: Bu makale, Ekber Sah'in Hindistan'daki yonetiminde dini ve toplumsal reformlara
yonelik yaklasimini ele alir. Ikinci baslik altinda, Ekber Sah’in “Din-i {lahi” olarak bilinen
dini hareketi hakkinda tartismakta ve bu hareketin kapsami, Ebiil Fazl ve Mevlana
Abdiilkadir Badayuni'nin farkl goériisleri karsilastirmaktadir. Uciincii bolimde, Ekber’in
dini hosgortisiintin  devlet politikas1  tizerindeki etkileri incelenir; o6zellikle
gayrimislimlere ibadet yerleri yapma izni verilmesi ve dini kutlamalara devlet destegi
gibi konular ele almaktadir. Son bolimde, Ekber'in gerceklestirdigi sosyal reformlar,
ozellikle sati (dul kadinlarin kocasinin cenaze atesine kendilerini atarak intihar etmeleri)
uygulamasinin yasaklanmasi ve evlilik reformlari, detayl bir sekilde incelenmektedir.
Ekber’in bu reformlari, Hindistan’daki dini ve kiiltiirel cesitlilige yénelik daha kapsayici
bir yaklasimin 6rnegi olarak degerlendirilir. Bu reformlar kapsaminda gayrimiislimlerin
haklarinda da hukuki bir dontisiim yasanmistir. Bu déniisiim sosyo-hukuki bir bakis
acistyla ele alinmay: hak eder. Ekber'in gayrimiislimlerin dini ibadet yerleri yapmasina
izin vermesi ve dini kutlamalara devlet destegi saglamasi gibi uygulamalar, onun
kapsayic1 yonetim anlayisinin bir gostergesidir.

Anahtar Kelimeler: Ekber Sah, Din-i {lahi, Dini hosgorii, Sosyal reformlar, Sati yasagi.
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Introduction

Akbar Shah (1542-1605), the third Sultan of the Mughal Empire, is regarded as one of
the most influential and innovative leaders in Indian history. During Akbar’s tenure, the
empire underwent a significant political and cultural transformation. The period of
Akbar’s rule is regarded as a pivotal point in Indian history, characterised by the
unification of the multi-religious and multi-cultural structure of the Indian subcontinent

and the implementation of significant social and religious reforms.

Akbar Shah’s approach to governance was predicated on a philosophy of religious
tolerance and social reform. One of the most significant aspects of this philosophy was
Akbar’s religious movement, known as ‘Din-i Ilahi’ (Religion of God). The Din-i Ilahi
was a religious understanding that sought to appeal to the diverse religious communities
in India while also uniting different religious beliefs. However, this movement was met
with a range of responses, including both positive and negative criticism. While Abul
Fazl, one of Akbar’s close advisors, regarded Din-i Ilahi as a novel religious synthesis,
Mawlana Abdul Qadir Badayuni perceived this movement as a departure from

traditional Islam.

During Akbar’s tenure, significant alterations were also made to the policies of the
state. The rights granted to non-Muslims reflected Akbar’s inclusive and tolerant
approach to governance. Furthermore, Akbar’s social reforms were also noteworthy. In
particular, the prohibition of sati practice and the implementation of reforms to marriage
laws had a profound impact on the social structure of India. These reforms underscore

the significance of Akbar not only as a ruler but also as a social reformer.

This article will analyse Akbar Shah’s religious and social reforms in order to assess
how he transformed the multi-religious and multi-cultural society in India. It will also
examine the impactsof this transformation during and after his reign, as well as the rights

of non-Muslims in Mughal law after the emergence of Din-i Ilahi.
1. The Introduction of Din-i Ilahi

One of the most contentious aspects of Akbar Shah’s legacy is the assertion that Din-
i Ilahi, or Akbar, had established a novel religion. The term ‘Din-i Ilahi’ was first
employed by Mawlana ‘Abd al-Qadir Badayuni, and it was subsequently endorsed by all
subsequent scholars, who continued to utilise the same designation. However, Aba al

Fazl did not employ such a term and referred to Akbar’s sul-i Kulli as ‘Ayin-i Rahmini’. If

3
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we accept the term ‘Ayin-i Rahmiini) it can be understood that Akbar did not introduce
a new religion, but sought to adapt some of the tenets of Islam to align with the cultural
and environmental context of India. Abu al Fazl also offers a defence of this position. If
we accept the term Din-i Ilahi, it would appear that Akbar was attempting to create a

new religion. Those who employ both terms have put forth arguments of their own.!

2. Transformations in State Policy towards Non-Muslims Following the

Emergence of the Divine Religion

Although Akbar initially governed the state in accordance with Islamic principles,

the advent of the Din-i Ilahi concept led to significant shifts in the administration.
2.1 Authorisation for the Construction of Temples

The construction of temples was permitted for those who accepted the sovereignty
of the Islamic state and lived as dhimmis, who were free to worship. Concurrently, the
edifices erected by the dhimmis prior to this period will be permitted to remain in
accordance with established regulations. In Islamic literature, it is stated that non-
Muslims were prohibited from constructing new shrines or expanding existing ones in
territories conquered by Muslims through military means. Such individuals were
prohibited from engaging in public worship or proselytizing their beliefs. A number of
legal provisions apply to those who reside in an Islamic country and pay the jizya tax. In
regard to these laws, ‘Umar b. "Abd al-Aziz issued the following directive in a letter to

one of his governors:

"It is imperative that you do not allow a cross to be carried in the open." In the event
of encountering an open cross, it is imperative to dismantle and demolish it without
delay. It was forbidden for Jews and Christians to ride horses with saddles. It was
decreed that no female members of the Jewish or Christian communities should ride
a camel with an empty saddle; rather, they were to ride a camel with a saddle called

ukaf. It is recommended that strong speeches be made and that the dhimmis are

! Mawlana Abdu al-Qadir Badaoni’s Muntakhab al-Tawarikh and Abii'l Fazl's Akbarndme are among the basic
works that those working on this subject benefit from the most. Shah Nawaz Khan's Ma'asir al-umara and

Nizameddin Ahmad's Tabakdt-i Akbari serve as auxiliary works for easier understanding of the subjects.
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advised on these matters. "It is forbidden for any Christian who is subject to your

rule to wear a kaftan, silk dress, or garment."

Imam Shafi’i, one of the founders of madhhab, offers the following opinion on this
matter: It is not permissible for non-Muslims to construct new churches in any territory
that is currently under Islamic rule. Furthermore, they will be prohibited from gathering
in locations for the purpose of espousing heretical beliefs and from ringing bells.’ In
general, those versed in Islamic jurisprudence are in favour of this view. Nevertheless,
some scholars maintain that this directive is not a binding Sharia requirement, but rather
a matter of custom and practice regarding the construction of new shrines for non-
Muslims. If we accept that this is a matter of custom, it follows that the head of state has

the authority to authorise the actions of others.

Prior to Akbar’s reign, Muslim rulers did not typically intervene in the maintenance
of ancient shrines, except in cases where their condition posed a threat to the state.
However, Akbar went even further, allowing the construction of new temples and
providing personal support to numerous ones. From the outset, the Mughal policy
towards Hindu shrines was distinct from that of their predecessors. The Mughal himself
had visited a considerable number of Hindu temples and offered praise for their
architectural design. During the reign of Humayun, no pagoda was demolished
anywhere.* However, Akbar had some pagodas demolished in the early part of his reign

(980/1572) in places like Kangra, Benares, etc.’
Nevertheless, after 1575 Akbar Shah changed the policy of the state and allowed all

non-Muslims, especially Hindus, to build new temples for worship. As a direct result of
Akbar’s authorisation and, in some instances, his endorsement, non-Muslims also
constructed substantial edifices. As a result of the Sultanate’s policy of religious tolerance,
Christians were permitted to construct churches in major urban centres such as the
capital, Agra, as well as Thatta, Lahore and Cambay. The Jinns constructed their own

temples at Saturnjaya and Ujjjayn. Additionally, Hindu temples were constructed in

2 See Aba Yasuf, Kitab al-Hardj (Kahire: Selefiye, 1969).
3 Muhammad b. Idris as-Shafi'i, Al-Umm (Beirut: Dar al-Marifa, 1990), 218.

4 M. L. Roy Choudhury, “Hindu-Muslim Relation During the Mughal Period 1526 to 1707 A.D.” Indian History
Congress 1, no. 9 (1946): 288

5 For detailed information see Abdu al-Qadir Badaoni, Muntakhab al-Tawarikh (Hansebook, 2020), 980.
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cities with a Muslim majority, including Ahmedabad, Agra, and Lahore. Similarly, the
Sikhs also constructed a considerable number of new temples in the northern part of the
country. Consequently, during Akbar’s reign, a considerable number of Hindu, Jainist
and Buddhist temples were constructed throughout the Sultanate. Rajah Man Singh,
nephew of Akbar’s Rajput wife (Choda Bai), brother-in-law of Sultan Jahangir and one
of the most authoritative Hindu statesmen of the time, built a magnificent Hindu temple
at Brindaband at a cost of five lakh (50,000) rupees. The cost of this undertaking was five
lakh (500,000) rupees.®

It can be said that the policy of Jahangir, who succeeded Akbar on the Mughal throne,
was very complicated in this matter as in other matters. Despite the construction of ten
Hindu temples in Benares and a magnificent Hindu temple in Mathura, temples in
Mevar, Ajmir and Kengra were demolished by Jahangir’s order.” In the 16th century, the
Mughals did not destroy any non-Muslim temples on the basis of religious
considerations alone. In the tolerant atmosphere fostered by the Mughals, many Hindus
contributed to the construction of mosques, and Muslims likewise assisted in the
erection of Hindu temples. One notable instance is that of Rajah Man Sing, who spent

five hundred thousand rupees on the construction of a mosque in Lahore.
2.2 State Support for Non-Muslim Religious Celebrations

The staging of celebrations, festivities and ceremonial processions was a key aspect
of the Sultanate’s political and cultural apparatus. These events served to demonstrate
the Sultan’s power, wealth and glory, thereby reinforcing his authority and prestige. This
not only strengthened the link between the people and the sultanate, but also positioned
the sultan as a revered and emotionally invested stakeholder in the hearts of the people.
Mughal sources indicate that the sultans sought such occasions and engaged in a
multitude of rituals and ceremonies, predominantly Islamic traditions but also
encompassing Iranian and Indian practices. To illustrate, religious festivals were already
in existence; however, Akbar incorporated the Iranian celebration of ‘cesine vazen
(weight celebration) in 1565 and the Iranian celebration of Nowruz in 1582, which

persisted until the reign of Aurangzeb. In general, the Mughals held two types of

¢ Choudhury, “Hindu-Muslim Relation During The Mughal Period”, 288-289.
7 Nureddin Muhammed Cihangir, Tiiziik-i Cihangiri. Translated into Urdu by Iqbal Hussein. (Lahore: Al-Faisal
Publisher, 2017), 188.
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celebrations: those of a religious nature and those of a social or cultural character. Of
these, the religious celebrations, including those centred around the offering of sugar
and sacrifices, the Mawlid, the Miracle Lamp and the celebration of Bairam, are of
particular significance. In the field of social and cultural celebrations, a number of
notable events were observed, including the celebration of Nowruz, the weighing of
individuals, the birth or wedding of princes, the recovery of the sultan from illness, and
the celebration of conquest. Hindu religious celebrations such as Holi, Diwali and Dussehra
were also observed, albeit with a cultural rather than a religious focus. Akbar and the
subsequent Mughal sultans were known to take part in Hindu ceremonies and to offer

their support in a number of ways.

In India, both Muslim and non-Muslim individuals engaged in religious observances
such as Holi, Diwali, and Eid, or paid their respects. As previously stated, during the reigns
of sultans such as Alaeddin Khalaji and Giyaseddin Balaban, participation was observed
from the thirteenth century onwards. However, one of the most significant alterations
to non-Muslim festivities during the Mughal era was the active involvement and
endorsement of the sultans themselves. Some religious celebrations, such as Holi, were
organised jointly until the end of the Mughal period. In his work Ayni Akbar, Abu’l Fazl
states that Akbar participated in and supported Muslim festivals and Hindu celebrations
such as Holi, Divali, Dussehra, and Meccan celebrations such as Nowruz and Mina Sunday.?
Indeed, Akbar valued non-Muslim celebrations so much that, following the death of his

mother, Hindus celebrated Dussehra.

Following the death of Sultan Akbar’s mother on 4 Rabiulahir 1013/29 August 1604,
Akbar and the other viziers in the court observed the practice of shaving their hair,
beards and eyebrows in accordance with Hindu custom. Akbar walked several
kilometresto his palace, accompanied by his mother’s body, which had been transported
to Delhi. He participated in the Hindu celebration of Dussehra as he had done previously
and prohibited the observance of mourning. This tradition of attending Hindu
celebrations was continued by the subsequent Mughal sultans. The objective of the state
was to foster unity between Hindus and Muslims. In addition to supporting Muslims

during festivals, the state also extended its assistance to Hindus on their holy days. In

8 Al-Allami, Ayin—i Akbari, I, Translated into Urdu by Mawlawi Muhammad Fida Ali. (Lahore: Sang-e-Meel
Publications, 2015), 410-411.
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consequence, the state conveyed the message that Hindus and Muslims were regarded as

equals.
3. Some Regulations Made by Akbar

The 16thcentury was a period of significant and radical change in both Islamic and
Turkish history. In this century, following the Arab caliphate, the Ottoman Turks
assumed control. Meanwhile, in Iran, the Safavid dynasty, a Turkish ruling house,
emerged as the political and spiritual leader of Shiite Muslims. In the final 25 years of the
century, the Mughal Turkish sultanate in India reached its zenith. Sultan Akbar began to
present himself as the protector and defender not only of Muslims but also of all religions
practised in India. Sultan Akbar employed titles such as ‘Gazi’ and ‘Zill-i Ilahi’ (God’s
shadow on earth), which had previously been used by Muslim sultans. From 991/1583
onwards, he began to be regarded as the Sultan of the Hindus and even as an autar
(regent) of God Vishnu. In addition, the Hindu people bestowed upon him the title
‘Mahbalii (all powerful).

The Hindu populace, comprising all social classes and castes, exhibited such profound
attachment to the Sultan that they would refrain from partaking in their morning repast
until they had beheld his countenance. Those who were awaiting the sultan’s arrival
outside the palace would immediately prostrate themselves upon seeing his face.” The
sultan had made the Hindu and Muslim populations equal in order to demonstrate that
the state was responsible for ensuring the prosperity of all its subjects, thereby fostering
greater unity between Hindus and Muslims. For this reason, both Hindus and Muslims

recognised Akbar as their ruler and founder.
3.1 Sati Reform

In addition to the fundamental reforms he introduced into the social life of the
Muslims, Akbar also made radical changes to the daily life and lifestyle of the Hindus.
For the Hindu population, Akbar’s revolutionary regulations encompassed a number of
significant reforms, including those pertaining to sati, the age of marriage, freedom of
conversion, and the provision of education. It is evident that individuals born into a free
state are constrained by the traditions and laws of their forefathers and the society in

which they reside. Every society has its own set of rules, and some of these may be

° Badaoni, Muntakhab al-Tawarikh, 511-512.
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perceived as reasonable and rational by those within the society, while being regarded as
tyrannical by others. For Indian women, sati represents a particularly salient example of
this phenomenon. Sati is defined as the act of self-sacrifice in which a woman enters the

funeral pyre of her husband and burns to death.

The practice of sati is observed in India due to a combination of religious beliefs and
social pressures. Those who practised sati were regarded as sacred and held in high
esteem. Furthermore, it is commonly held that the families of widows retain a respected
position within society." It is postulated that the rationale behind the inception of this
tradition was to avert the possibility of women falling into the hands of enemy forces
following the demise of their husbands, who were typically of noble status, in combat.
Initially, this tradition was a personal sacrifice, but it was subsequently accepted and
practised by the general public. Another reason for this is that it is common for Hindus
to marry off girls at a very young age. The objective is to prevent the young girl from
killing her old husband by poisoning him. Despite the Muslim rulers’ intention to abolish
this irrational practice following when they cameto power in India, they were unable to
fully eradicate the sati tradition due to the Hindu perception of this as an infringement

upon their religious freedom and the potential for rebellion.

Nevertheless, the state authorities were granted the prerogative to decidewhether or
not this custom could be carried out. Nevertheless, state officials were also instructed to
refrain from readily authorising this practice. The renowned Arab traveller Ibn Battuta,
who visited India during the reign of Muhammad Shah Tughluq in 734/1334, provides
a detailed account of this policy of the state as follows: "If a Hindu dies within the borders
of the Sultan of India, permission must be obtained from the Sultan for cremation."?
Despite the efforts of Muslim rulers, this tradition continued among Hindus, especially
in villages far from the government. In his travelogue, ‘On Hindus Burning

Themselves’,” Ibn Battuta presents a separate chapter dedicated to the three instances of

10 Ali Giil, Ansiklopedik Hinduizm Sézliigii, (Istanbul: Iz Yayinlar1, 2018), 348.

' Hiisne Hilal Sahin, “Ekber Sah ve Dini Reformu” (PhD thesis, Ankara University Institute of Social Sciences,
2014), 110-111.

12 Tbn Battuta, Rihletii [bn Battiita, vol. 3 (Rabat: Akademiyya al-Memleke al-Maghribiyya, 1417/1996), 100.
13 Tbn Battuta, 100.
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sati that he personally witnessed. Ibn Battuta states that upon witnessing the burning

alive of three women, he fainted and nearly fell from his horse."

As Ibn Battuta was not Indian, he found the scene peculiar, yet it was a common
occurrence for all, regardless of religious affiliation, who observed it. Although it was
not a strict rule for widows to burn themselves, it had become a deeply entrenched
cultural practice. Seydi Ali Reis, the Ottoman captain-general who arrived in India
during the reign of Humayun Shah, lists the burning of widows by Hindus among the
unusual customs of India. Abii'l Fazl states that the lives of widowed women who did not
perform sati would continue with various difficulties. In Abul Fazl's words, ‘if the
widowed women do not accept to be burnt to death voluntarily and say sati as a riya,
then the life of those women would be so sad that death would be a better remedy
compared to their suffering.”® This suggests that Hindu women perform sati for five

reasons:

1. Subsequent to the bereavement of her spouse, the woman in question lapses into a
state of unconsciousness, during which her relatives retrieve her and proceed to ignite
her.

2. Such women enter the fire of their own will, motivated by a deep love for their

deceased husbands.
3. They sacrifice themselves out of shame.

4. Such people do not shun away from the prospect of suffering burns as a result of

adherence to established traditions and customs.

5. The individual in question was set on fire by her husband’s relatives without her

consent.

From the outset, the Mughals had opposed this custom and every subsequent Sultan
had endeavoured to abolish it completely. Sultan Humayun was the first to attempt to

put an end to this practice, seeking to prohibit it entirely. Despite the desire of some

4 Hafiz Aamir Ali, “Ibn Battuta'nin Géziinden Hindistan”, Selcuk University Journal of Seljuk Studies, no. 17
(January 2023): 71-96.

15 Allami, Ayin-i Akbari, 295.
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women to engage in sati, they were not permitted to do so."® Sultan Akbar attempted to
abolish this practice through both coercive and persuasive means. The edict prohibiting
satiis as follows: "If a Hindu woman wishes to be cremated with her husband, she should
not be prevented from doing so; however, if she does not wish to be cremated, she should

not be forced to do so against her will."”

Ebii'l Fazl Ayin-i Akbari also included this among his instructions. The katvdl (the
local administrator of a city or town) was instructed that "no woman shall be compelled

to perform sati against her will."®

This prohibition was extended to Rani Damayyam,
who was similarly prevented from performing sati."” Indeed, when Rani Damayanti was
informed that she was to be compelled to perform sati against her will, Sultan Akbar
himself rode a horse to the scene and intervened to save her life.?* It was common
practice for a girl widowed at a young age to remarry a Hindu man whose husband had

died instead of performing sati (995/1587).%

Their objective was to halt the sati incidents without resorting to the use of state
power. The risk of inciting rebellion among the Hindu population, on the grounds of
interference with their religious practices, was a significant concern. Akbar was the first
to take action to halt the practice of sati, laying the foundation for subsequent rulers to

eradicate it entirely.

Subsequently, Sultan Jahangir enacted a more stringent penalty, namely the death
sentence, for those who practised sati. However, Sushil Chaudhury argues that these
prohibitions were merely enshrined in state edicts, and that the practice of sati persisted
among the populace.”” Indeed, Sultan Jahangir himself recorded in his memoirs that

following the demise of Rajah Bahu Sing in the city of Dekkan, his two wives and eight

16 Mohammed Shamsuddin, “A Brief Historical Background Of Sati Tradition in India”, Religion and
Philosophical Research 3, no. 5 (2020): 56.

17 Badaoni, Muntakhab al-Tawarikh, 540.; Sushil Chaudhury, “A Note on ‘Sati’ in Medieval India”, Indian History
Congress 2, no. 26 (1964): 81.

18 Cevat Izgi, “Katval”, The TDV Encyclopedia of Islam, vol. 26, (Ankara: 2002), 503-504.
19 Allami, Ayin-i Akbari, 1, 579.

20 Allami, Akbarname, vol. 2, 42.

2 Badaoni, Muntakhab al-Tawarikh, 528.

22 Chaudhury, “A Note on Sati”, 81-82.
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concubines committed sati as a gesture of devotion and loyalty.” In his memoirs,
Padishah Jahangir stated that the motivation behind women’s sati was the woman'’s love
for her deceased husband, her father’s respect, or to avoid causing embarrassment to her
sons-in-law.?* After Jahangir, Shah Jahan, who ascended the throne of the Mughals,
strictly prohibited sati and ordered the education of the children of widows.
Subsequently, in 1663, Emperor Aurangzeb issued an edict to the entire country,
explicitly banning the practice of sati and ordering state officials to enforce this
prohibition.? It can be reasonably asserted that the Mughals employed a multifaceted
approach to eradicating the custom of sati, utilising both incentives and coercion.
Nevertheless, it is evident that an edict could not eradicate centuries-old traditions and
customs. Furthermore, given the vast expanse of India, even if this situation changes in
urban areas, it is probable that it will persist in rural regions. Consequently, the most

effective approach would be to gradually phase out these traditions.
3.2 Regulations on Marriage and Circumcision

Historical records usually includeinformation pertaining to the birth and marriage
of princes and princesses. In the case of the Mughals, Babur himself and subsequently
Gulbeden Begum provided information regarding their marriages and offspring. Both
the father and daughter provided information about the Timurid princes in their
memoirs. According to Baburname and Hiimayunname, the average age for marriage in
the Timurids was eighteen for boys and fourteen for girls, with some exceptions.”® Akbar
himself had married numerous Hindu women, both free and concubines. However, the
age of women at the time of marriage is not recorded by any historian of the period. It

can be stated with certainty that the age of marriage among Hindus was even younger.

To illustrate, in 1641 in the capital Agra, Banarasi Das The Ardhakathanaka,” a
merchant of the Cainite religion, aged approximately fifty-five, states in his memoirs

that he had at least four marriages at a very young age. Banarsidas was married at the age

2 Cihangir, Tiiziik-i Cihdngiri, vol. 2, 164.

24 Cihangir, vol. 1, 113.

25 Chaudhury, “A Note on Sati”, 82.

26 Shadaba Bano, “Age of Marriage in Pre-Colonial India”, Indian History Congress, no. 64 (2003), 596-597.

7 For acquaintance with the tefaruuat of the book see Eugenia Vanina, “The Ardhakathanaka by Banarasi Das:
a Socio-cultural Study”, Journal of the Royal Asiatic Society 3, no. 5 (1995).
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of eleven, and he states that he was the same age as his wife. Additionally, he notes that
two of his sisters were married at the age of ten.?® Abi'l Fazl indicates that, in general,
the age of marriage for girls among Hindus is not considered appropriate to be less than
eight and more than ten.”” While the precise age of marriage for girls is not clearly
discernible from this information, it is certain that they were married at a very young

age.

In 990/1582, Akbar implemented certain reforms pertaining to marriage. In
accordance with the recently introduced legislation, the minimum age for marriage is set
at sixteen for boys and fourteen for girls.*® The rationale behind the introduction of this
legislation was the observation that children born at a young age were particularly
vulnerable. Abt’l Fazl elucidates the rationale behind the sultan’s prohibition of marriage
at a young age, citing the concern that such marriages would result in the loss of the
rationale behind this legislation was the belief that marriage at a young age would result
in greater harm than benefit, as it would be a blessing from Allah.* To implement this
law, the couple intending to marry was required to certify their age before the kutval
(administrator).*? Furthermore, it was stipulated that the consent of not only the parents
but also the groom and bride should be obtained for marriage.”* However, Badayuni
records that instead of implementing this law, the officials appointed by the state were

complicit in bribery, accepting substantial sums of money from the people.**

Akbar Shah himself had initially followed this law and married his sons when they
reached this age. The three princes, Shahzade Selim, Shahzade Murad and Shahzade
Danyal, were aged sixteen, seventeen and sixteen respectively when they were married.
Abu’l Fazl also asserts that no member of the dynasty was married before reaching the
age specified by law.* Sultan Jahangir’s princes Hosrow, Parviz, Hurram and Shahriyar,

for example, were married at the ages of fifteen, sixteen, eighteen and fifteen,

28 Banarsidas, The Ardhakathanaka, English translation; Mukund Lath (Jaipur: Half a Tale 1981), 16.
2 Allami, Ayin-i Akbari, vol. 2, 281.

30 Badaoni, Muntakhab al-Tawarikh, 498.

3 Allami, Ayin—i Akbari, vol. 2, 369.

32 Badaoni, Muntakhab al-Tawarikh, 551.

3 Sahin, “Ekber Sah ve Dini Reformu”, 109.

34 Badaoni, Muntakhab al-Tawarikh, 551.

35 Shadaba Bano, “Age of Marriage in Pre-Colonial India”, Indian History Congress, no. 64 (2003), 598.
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respectively. It is also noteworthy that Mughal women often married at a late age or
remained unmarried.*® Another significant reform introduced by Akbar Shah pertained
to the practice of marriage within the family.”” In the twenty-eighth year of his reign
(1582), Akbar issued a decree that prohibited marriage with the daughters of close
relatives, including uncles, aunts, and other extended family members. The rationale
behind this prohibition was the perception that the girls’ inclination towards marriage

was minimal .3

Abu al-Fazl himself cites the following statement by Akbar Shah as a justification for
this prohibition: "Marriage to strangers is preferred because it facilitates the transition
from unfamiliarity to familiarity." "No matter how many marriages to a known person,
it is still shameful."” Nevertheless, this law was not taken into consideration by the
general public or members of the dynasty themselves. Akbar’s eldest daughter,
Shahzadeh Khan Khan Khan, married her cousin Muzaffar Hussain Mirza in 1594, at the
age of twenty-five. Another daughter, Shakr-un Nisa, married her cousin, Shahrukh
Mirza, in 1594. Jahangir’s daughters Bihar Begum and Shahzade Perviz b. Jahangir were
both married to their cousin Tahmuras b. Daniyal b. Akbar Shah.*® It is notable that
Shahzade Perviz b. Jahangir was married to a cousin, which is a practice that was not

uncommon during this period.*!

In our opinion, Akbar’s policy of allowing marriages between Hindus and Muslims
with individuals from other classes and castes than their own relatives or society, and the
integration of society, may have been a way of facilitating social integration. Given the
prevalence of Hindu-Muslim marriages in certain regions of India, and the issuance of
an edict by Jahangir himself, banning such marriages upon his ascension to the throne,

it is evident that the practice was not uncommon.*

3% The reason for the late marriage of Mughal women was the lack of suitable men for them. The dynasty is

quite interesting for the marriage of women. Bano, “Age of Marriage in Pre-Colonial India”, 599-600.
%7 Because cousin marriage is quite common in the Indian subcontinent, especially among Muslims.

38 Badaoni, Muntakhab al-Tawarikh, 449.

3 Allami, Ayin—i Akbari, vol. 2, 368.

40 Bano, “Age of Marriage in Pre-Colonial India”, 599.

4 Cihangir, Tiiziik-i Cihdngiri, vol. 1, 202.

42 Cihangir, Tiiziik-i Cihdngiri, vol. 2, 139.
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In the thirty-second year of Akbar Shah’s reign (995/1587), a law was enacted
regulating single marriage and banning second marriages for men without sufficient
justification. The rationale provided for this prohibition was the belief that "a man
should have one wife, for God is one."*® Abul Fazl articulates the rationale for this
prohibition through Akbar’s own words: "It is a man’s inclination to desire more from a
woman."* Nevertheless, a second marriage could be performed in the event of
infertility.* It is also likely that the practice of bride price was abolished. This reform on
marriage may have been influenced by Christian teaching, but it was also a challengeto
implement fully. This was primarily due to the fact that Akbar himself had numerous
marriages, as did the prominent statesmen who accompanied him, including Abu al-
Fazl, Sheikh Mubarak, Mawlana Badayuni, and Rajah Man Sing. It seems likely that
Akbar was aware of this and would often tell women that they had devalued themselves
by entering into multiple marriages.*® His law was well received by Hindus and
Christians, who also permitted only one marriage. Given Akbar’s impartiality towards
his subjects, it seems reasonable to conclude that he would have enacted the same law for

Muslims.
3.3 Law on Circumcision of Male Children

The practice of circumcision among male children is a tradition that can be traced
back to the Semitic/ Abrahamic religions, namely Judaism, Islam and Coptic Christianity.
However, evidence suggests that this practice has existed since prehistoric times and is
not confined to a specific geographical area. In the Torah, circumcision of male children
is identified as a sign of the covenant between God and the generation of Abraham.*
This practice was subsequently adopted by the Children of Israel. In the first book of the

Torah, Genesis, this command was explicitly given to the Children of Ishmael.*

43 Badaoni, Muntakhab al-Tawarikh, 529.

4 Allami, Ayin—i Akbari, vol. 2, 369.

45 Sahin, “Ekber Sah ve Dini Reformu”, 109.

46 Allami, Ayin—i Akbari, vol. 2, 369.

47 Salime Leyla Giirkan, “Siinnet”, The TDV Encyclopedia of Islam, vol. 38 (Ankara 2010), 155-157.

48 The condition of the covenant I made with you and your progeny is this: All the men among you will be
circumcised. You must be circumcised. Circumcision will be a sign of the covenant between us. Every male
child eight days old shall be circumcised, even slaves born in your house or bought from a foreigner who is not

of your lineage. This will continue throughout your generations to come. (Torah, Genesis, 17/10-14.)
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According to this book, Abraham was ninety-nine years old when he was circumcised.
Ishmael, his son, was thirteen years old when he underwent the procedure.”
Additionally, both Luke*® and John® attest that within Judaism, it was customary to
circumcise the child on the eighth day, even if it coincided with the Sabbath. According
to Jewish tradition, Jesus (pbuh) was circumcised on the eighth day of his birth.*
However, St. Paul strongly opposed this practice,”® writing in his letters that it is more
important to fulfil God’s commands than to undergo such a superficial act.* In Islam,
circumcision occupies a significant position. While there is no explicit command
regarding circumcision in the Qur’an, its importance is elucidated in numerous hadiths.
In a hadith narrated from Abu Hurayrah (may God be pleased), circumcision is described
as being part of nature.”® In other religions in India, circumcision is not considered
necessary, and there is no mention of it in their holy books. Hinduism, Jainism,
Buddhism and even Sikhism all make clear that circumcision is not an appropriate

practice.*

Akbar Shah issued an edict in 999/1591, introducing regulations regarding the age of

circumcision for boys. As circumcision was not a practice observed in Indian religions,

4 Abraham was ninety-nine years old when he was circumcised. His son Ishmael was circumcised at the age of
thirteen. (Torah, Genesis 17/24-25.)

50 The Holy Bible, Luke, 1/59.

5! The Holy Bible, John, 7/23-24.

52 On the eighth day, when it was time to circumcise the child, He was called Jesus. Bible, Luke, 2/21.

53 Was one circumcised when called? Let him not try to remove it. Was another called uncircumcised? Let him
not wish to be circumcised. Neither circumcision nor uncircumcision matters. The important thing is To keep
the commandments of God. Let everyone remain in the state in which he was called. (Bible, First Letter to the
Corinthians, 7/18-20.)

54 Bible, Letter to the Romans, 2/25-29.

5 Some of the things befitting the human soul from birth are the following: Washing and rinsing the mouth
with water, inhaling water into the nose and cleansing it. Cutting the moustache (or shortening it), cutting the
nails, removing the hair from the armpits, removing the hair from the skirt, and circumcision; Muhammad
bin Isma'il al-Bukhari, Al-Jami al-Sahih, Kitab al-Libas, , Ist edition, (Beirut: Daru Taqwi al-Najat, 2001), Hadith
5889, 160.

% The following poem by the poet Baghat Kebir in the Sikh religious book Granth Sahib shows this;
‘Circumcision is performed out of love for women; I do not believe in it, O Brothers of Destiny. If Allah had
wanted me to become a Muslim, it would have cut itself. If circumcision makes a man a Muslim, what about
the woman?’ Sri Granth, Guru Granth Sahib, (English translation; Kulbir Singh Thind), Singh Sahib Sant
Singh Khalsa, MD Hand Made Books, Arizona, Poem no; 477/16-17.)
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the edict applied solely to the Muslim population.”’” In accordance with the edict issued
during the reign of Akbar, the child to be circumcised had to to have reached the age of
twelve years.*® In accordance with this edict, a child who has reached the age of twelve
may undergo circumcision if they express a desire to do so. Conversely, if the child does
not wish to be circumcised, they will not be circumcised. The rationale behind this
legislation is elucidated as follows: "How can a circumcision be obligatory for a newborn
infant when it is incapable of fulfilling the fard?" Abul Fazl also provides the following
directive to the administrators on this matter: "Do not circumcise those under the age of
twelve."” Nevertheless, no impediment was imposed on those above this age. This
legislation was largely disregarded by the populace, and to this day, Muslim boys are

typically circumcised within the first month of life.
Conclusion

In conclusion, the reign of Akbar Shah in India was characterised not only by military
and political developments, but also by religious and social reforms. Akbar’s religious
movement, known as ‘Din-i Ilahi’, reflects his endeavour to create unity and harmony
among the various communities in India by uniting disparate religious beliefs. The Din-
i [lahi may be regarded as both a synthesis that sought to integrate into the social and
religious structure of the period, and as an approach that encouraged religious diversity

in India.

Akbar’s policies, such as permitting non-Muslims to construct places of worship and
providing state support for religious observances, demonstrate his commitment to an
inclusive approach to governance. Akbar’s social reforms, particularly the prohibition of
the sati practice and the introduction of marriage reforms, significantly transformed the
social structure in India. These reforms addressed social injustices and promoted a
broader understanding of social equality and justice. These initiatives have earned Akbar

a prominent place in history, not only as a ruler but also as a reformer.

In conclusion, Akbar Shah’s religious and social reforms constitute an important

turning point in India’s history. These reforms were influential in shaping the social and

57 Badaoni, Muntakhab al-Tawarikh, 540.
58 Allami, Ayin—i Akbari, vol. 2, 361.
5 Allami, Ayin-i al-Akbari, vol. 1, 579.
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cultural structure both during and after his reign. Akbar’s reformist approaches
demonstrate his leadership qualities and his efforts to increase the harmony of the multi-

religious society in India.
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Migrant Criminality: Asking The Right Questions

Abstract: This article presents a review of the existing literature on the topic of
immigrant criminality, with a particular focus on the methodological challenges and
findings of research in this area. The initial studies on immigrant criminality were
predominantly conducted through a comparative approach, whereby the crime rates of
immigrants were juxtaposed against those of the native population. The objective of
these studies was to ascertain whether the crime rates of immigrants are higher than
those of the native population. However, the findings of these studies vary depending on
the geographical region and period under examination. While studies conducted in the
United States indicate that immigrants' crime rates are generally lower than those of the
native population, findings in Europe present a more complex picture. The article
identifies the challenges inherent in researching immigrant criminality, including the
sourcing of reliable data, the issue of discriminatory treatment and the difficulty of
quantifying the extent of criminality among migrants. The most significant studies in
this field address the factors influencing the increase or decrease of migrants' crime rates
by analysing findings from a range of data sources on migrants' crime trends.
Furthermore, recent systematic reviews on migrant criminality in Europe also highlight
various methodological limitations and the difficulties of international comparisons.
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Extended Summary

Immigrant criminality has been a longstanding topic of academic inquiry, exploring
crime rates within immigrant communities and the impact of these rates on host
societies. Historically, immigrants have often been viewed as potential threats by
societies, and this perception has influenced social science research. Social Identity
Theory suggests that immigrants may experience social exclusion and prejudice, which
can affect their criminal behavior. Therefore, understanding and managing immigrant
criminality requires asking precise and effective research questions, which not only aids
in comprehending immigrant crime patterns but also in developing appropriate social
policies for societal harmony. Data sources, methods, and analytical techniques used in

studying crime are crucial in this context.

Historically, the addition of an external group to a community can lead to the
perception of this new group as a problem. Even if immigrants come through labor
agreements, they may still be viewed as a societal issue. For the public, external groups
are perceived as threats, while for governments, they represent a new uncertainty that
needs management and control. Initial questions often revolve around whether
immigrants pose a threat to personal and property safety, commit more crimes than

locals, or disrupt local livelihoods and resource distribution.

The first step in explaining crime is accurately identifying the crime and the
perpetrator in the real world. However, obtaining precise data on crime numbers,
distribution, offenders, or patterns is challenging. Crime statistics can vary based on how
crime is operationalized, the nature of the statistics, the types of crimes included, the unit
of analysis, and reporting rates. One major challenge in immigrant criminality research
is finding reliable data. Many countries’ judicial data lack detailed information on
suspects' origins or legal status. Additionally, low reporting rates of crimes by

immigrants can result in incomplete data.
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Other methodological challenges include discriminatory treatment of immigrants,
deportation of undocumented immigrants, and the criminalization of immigration law
violations. Accurate understanding of immigrant criminality requires detailed data on
different types of crimes. Data can be macro-level, such as city or country-wide crime
statistics, or micro-level, such as individual self-reports. Macro data typically comes from
official crime records, while micro data often come from self-report surveys. Differences
between official crime statistics and actual crime rates, known as “dark figures,” arise
because not all crimes are reported to the police. Factors such as distrust in the police,
fear of deportation, discrimination, or difficulty accessing police services contribute to
this issue. Conversely, “over-representation” can occur when certain groups are more

frequently investigated or convicted compared to others.

Two main approaches have been used to study the relationship between
immigration and crime: individual-focused and aggregate-focused approaches. The
individual-focused approach examines characteristics that make immigrants more or
less prone to crime, while the aggregate-focused approach looks at how immigration
affects crime rates among both immigrants and natives. Over the past 30 years,
migration studies have expanded rapidly across disciplines, influenced by increasing
migration and states’ efforts to control it. Initial studies of immigrant criminality began
in the U.S., with findings suggesting that immigration did not increase crime rates and
may even reduce them. In contrast, European research has shown mixed results. A 2009
academic book highlighted the varying findings and insufficient data quality in
European studies. Early studies often asked whether immigrants committed more
crimes than natives. U.S. studies generally found lower crime rates among immigrants
compared to natives, while European studies varied. Research from the 2010s showed
differences in findings across countries, with some reporting higher crime rates among
immigrant youth and others finding no significant difference. Subsequent research
questions have expanded to include differences in arrest rates, the impact of legal status
on crime likelihood, generational differences in crime rates, and the role of socio-
economic conditions and integration processes. The criminalization of migration, or
viewing immigration through a security lens, has led to new research areas examining

systemic disadvantages and discrimination against immigrants.
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Giris

Tarih boyunca oldugu gibi bir topluluga yabanci olan baska bir topluluk eklendiginde bu
dis grup daha once orada bulunan grup tarafindan bir sorun olarak
tanimlanabilmektedir.! Bu yabanci topluluk isci gécii anlasmalarinda oldugu gibi davet
iizerine bile gitseler, bir toplumsal sorun olarak algilanmalarinin dniine gecemeyebilir.?
Halk icin dis grup tehdidi, devlet icin de yonetilmesi ve kontrol edilmesi gereken yeni
bir bilinmezliktir. Bu nedenle bu yeni toplulugu ve toplumsal sorunu tanima siireci
olumsuz sorular ile baslar: “Gé¢menler canimiza ve malimiza zarar verir mi? Yerlilerden
daha mu fazla suc isliyorlar? Geginirken bizim gecimimize mani olacaklar mi1? Bizim

kaynaklarimizi azaltacaklar m1?” ve benzerleri.

Toplumun artik yeni bir parcasi olan gogmenleri ve ev sahibi topluma etkilerini
yonetebilmek ve tiim toplumun huzurunu temin edecek sosyal politikalar iiretebilmek
icin ise dogru ve yapici sorular sormak ve bunlar1 dogru yontemlerle arastirmak oldukca
hayatidir. Bu makalenin konusu olan gé¢menlerin su¢ isleme davranisina iliskin sorulara
gelirsek bu sorular sosyal bilimlerin ¢esitli disiplinlerini ilgilendirse de temelde
kriminoloji disiplini icinde cevap aramak daha verimli olacaktir. Bir sosyal bilimler
disiplini olan kriminolojinin temel amac1 insanlarin su¢ davranisini anlamak, aciklamak,
nasil 6nlenebilecegini kesfetmek, sucu énlemek ve cezalandirmak icin uygulanan ceza

adalet politikalarinin etkinligini test etmektir.
1. Nasil Ol¢eriz?

Sucu aciklayabilmek icin arastirilacak sucu ve faili gercek diinyada tam olarak tespit
edebilmek gerektigi varsayilir. Ancak islenmis suclarin tam sayisi, yayilimi, faili veya
ortintiisti hakkinda yiizde yiiz gercegin bilgisine sahip olmak oldukca zordur. Sug
hakkinda ulasilan sayisal degerler su¢ kavraminin nasil operasyonallestirildigi, insanlarin
islenen suglar1 bildirme orani, islenen suglarin ne kadarinin tespit edilip ne kadarinin
mahkumiyet ile sonuglandigy, arastirmalara kaynaklik edecek istatistigin sucu nasil tespit

ettigi, ne tiir suglar icerdigi, hangi analiz birimine gore 6lctiigii gibi 6zelliklere gore

! Sosyal Kimlik Teorisi icin bkz. Henri Tajfel ve John C. Turner, “An Integrative Theory of Intergroup
Conflict”, ed. W. G. Austin ve S. Worchel, The Social Psychology of Intergroup Relations, Monterey CA:
Brooks/Cole. 1979: 33-37.

2 Heike Knortz, Gastarbeiter: Bilinenin Otesinde, (Istanbul: {letisim Yayinlari, 2011).
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degisebilmektedir.’ Bu genel zorluklarin yaninda gé¢men suclulugu arastirmalarindaki
en biiyiik zorluklardan biri giivenilir veri bulmaktir. Bircok iilkenin adli verileri
stipheli/sanmigin kokeni veya hukuki statiisiine dair ayrintih bilgi icermez. Ayrica,
gocmenlerin magduriyetleri polise bildirme oranlari diisiik oldugu icin gd¢menler
arasindaki suclar verilere tam yansimayabilir. Diger zorluklar arasinda go¢menlere kars:
ayrimc1 muamele nedeniyle asir1 temsiliyet, diizensiz gd¢cmenlerin sinir dis1 edilmesi ve
gocmenlik yasalarinin ihlalinin de su¢ sayilmasi yer alir. Bu gibi 6lctim zorluklar
nedeniyle gécmen suclulugunu dogru anlamak icin sug tiirtine gére ayrintili verilere
ihtiyac vardir. Sucu 6l¢mek icin kullanilacak veriler makro veya mikro diizeyde olabilir.
Makro veriler sehir yada iilke gibi bir cografi birimde islenen toplam suc sayisim ve
magduriyet sayisina dair istatistiki bilgileri vermektedir. Mikro veriler ise tek tek
bireylerin fail ve magduriyetini tespit eden ve ozelliklerine gore iliskilerini analiz
edebilen, genellikle fail ve magdur 6z bildirim anketleri yoluyla tespit edilen verilerdir.*
Makro sug istatistikleri genellikle mevcut sosyal kontrol kurumlar1 (kolluk ve yarg1)
tarafindan kaydedilen resmi su¢ kayitlarindan alimir.® Polis verileri dedigimiz siipheli
sayilari, adalet verilerindeki mahkiimiyet veya infaz sayilar1 gibi resmi veriler ile gercek
suc sayllar1 arasindaki fark ise “‘karanlik sayilar”i olusturur.® Karanhk sayilarin
olusmasinin en 6nemli nedeni biitiin suclarin polise bildirilmiyor olusudur. Bunun
sebebi polise giivensizlik, sinirdisi edilme korkusu, ayrimcilik veya polise erisimin
zorlugu olabilir. Benzer bir sekilde sayilarin oldugundan fazla gériinmesine neden olmasi
ise “fazla temsil(over-representation)” olarak adlandirilir ki bu da belli bir grubun daha
fazla polis sorusturmasina maruz kalmasi veya ceza adalet sisteminde ayn fiili isleyen
baska topluluklara gore daha fazla mahkum edilme ihtimali bulunmasi gibi durumlarda
ortaya cikabilir. Go¢men suclulugu arastirmalarindaki bir baska 6l¢tim sinirliligr ise
bircok iilkenin adli verilerinin siipheli/sanigin kdkeni veya hukuki statiisiine dair
ayrintili bilgi icermemesidir ki bu da gé¢men topluluklar arasinda ve iilkelerarasi

karsilastirma yapmay1 zorlastirmakta, farkli risk faktorlerine sahip gocmen gruplar

3 Michael Maxfield ve Earl Babbie “Measuring Crime”, Research Methods for Criminal Justice and Criminology
icinde, (Stamford: Cengage Brain, 2014): 137-166.

4 Charis Kubrin ve Graham Ousey, “Immigration and Crime: What We Know and What Remains Unknown”,
Immigration and Crime: Taking Stock icinde, 47-69.

5 Luigi Solivetti, “Criminality in the Countries of Western Europe”, Immigration, Social Integration and Crime
(Oxon: Routledge, 2010): 69-114.

¢ Maxfield ve Babbie, “Measuring Crime”.
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arasinda ayrim yapmak yerine gd¢menleri bir blok olarak kabul etmeye neden
olmaktadir. Bu yontemlerin yaninda magdur ve fail 6z-bildirim anketleri ise ¢cok 6nemli
bir alternatif veri kaynagidir. Insanlara magduriyetlerinin sorulmas: ve karsilastirma
yoluyla, polisin resmi olarak kaydetmedigi suclara ulasabilme ve resmi rakamlarla
karsilastirarak karanlik sayilar ve fazla temsil hakkinda bir projeksiyon c¢ikarabilme
imkam sunar. Kisilere faili olduklari su¢c davranislarinin sorulmasi ise ozellikle
magdursuz sug tiirleri olmak tizere farkli sug tiirlerinde fail olan kisileri tespit imkani
sunar. Sug tiirleri arasinda da karanlik sayilar bakimindan farklilik olabilir. Ornegin
gécmenlerin fail oldugu bazi suc tiplerinde magdur da genellikle gé¢cmen oldugu ve
magdurun polise bildirmeme egilimi yiiksek oldugu icin 6zellikle faille magdurun ayni
milletten oldugu suglarin karanlik sayry1 arttirdigina dair bulgular vardir.” Oz-bildirim
anketleri gercek suc oranlarina ulasmada en giivenilir veri kaynagi kabul edilmistir.® Her
bir 6l¢tim metodunun giiclii ve zayif yonleri vardir ve arastirma sorusu ile sug tiiriine

gore bilimsel olarak daha dogru sonuca gotiirecek metot farkli olabilir.

Gogemenler ile su¢ arasindaki iliskiyi incelerken tarih boyunca iki yaklasim tiiri
kullanilmistir: birey odakli yaklasim ve kitle odakli yaklasim.” Birey odakli yaklasim
hangi ozelliklerin gocmeni daha az veya fazla suca yatkin hile getirdigini ve suc egilimi
bakimindan gé¢men olanlarin olmayanlardan farkini sorar. Kitle odakli yaklasim ise
gociin bir biitiin olarak toplumu nasil etkiledigine bakar. Yani gociin, hem gé¢menlerin
hem de gécmen olmayanlar tarafindan islenen suclarin oranlarini nasil etkiledigini
inceler." Dis gd¢ calismalari son 30 yilda hizla genisleme géstermis ve farkli disiplinlere
yayilmistir. Bazi akademisyenler go¢ calismalarindaki bu genislemenin sadece artan gocle
degil, ulus devletlerin gocii kontrol etme egiliminin artmasiyla da ilgili oldugunu iddia

etmektedir." Gergekten de gé¢ calismalar kétii sosyal politikalarin yabanc diismanlig

7 Martin Killias, “Paradise Lost? New Trends in Crime and Migration in Switzerland”, Sociology of Crime, Law
and Deviance, c. 13 (2009): 33-45; Georgios Papadopoulos, “Immigration Status and Property Crime: an
Application of Estimators for Underreported Outcomes”, IZA Journal of Migration 3, sy 1 (2014); Solivetti,
“Criminality in the Countries of Western Europe”.

8 Maxfield ve Babbie, “Measuring Crime”.

° H. A. Bloch, “Crime Causation: Research and Its Application”, Federal Probation, sy 21 (1957): 14.

10 Kristin F. Butcher ve Anne Morrison Piehl, “Cross-City Evidence on the Relationship Between Immigration
and Crime.” Journal of Policy Analysis and Management (1998): 457-493.

I Asya Pisarevskaya, Nathan Levy, Peter Scholten ve Joost Jansen, “Mapping migration studies: An empirical

analysis of the coming of age of a research field”, Migration Studies (2020): 455-481.
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(xenofobia) ile kolaylikla iistiiniin 6rtiildiigii Avrupa ve Amerika'da son dénemde artan
sag popiilizme uygun bir ara¢ yaratarak bu islevi vesilesiyle de sosyal bilimlerin ¢cok

tartisilip arastirilan konularindan biri hiline gelmistir.”2
2.11k Sorular

Goégmen suglulugu ile ilgili ilk akademik arastirmalar ABD’de baslamistir.”* 1970’lerde
ABD’deki politikalar sonucunda dev bir yabanci hapishane niifusu olusurken Avrupa
iilkelerindeki yabanci mahktimlarin sayisi olduk¢a diisiiktiir ancak 2000’lerde resim
tersine donmiistiir ve AB vatandasi olmayan mahki{imlarin vatandaslara orani 4 ile 15 kat
arasinda degismektedir.¥ ABD’de yapilan calismalarin ezici ¢cogunlugu gé¢ ile sug¢
arasinda negatif yonde bir iliski tespit eden calismalardir’®. Yani bu arastirmalar
gocmenlerin sucu arttirmadigi, aksine suc¢ oranlarinin azalmasina neden olduklar:
bulgusuna ulasmistir.’ Avrupa'da ise 2009'da bu konudaki arastirmalarin toplandig: ilk
akademik kitapta bulgularin farkli yénlere isaret ettigine ve kullanilan verilerin sorular

cevaplamakta yetersiz olduguna dikkat cekilmistir."”

Ilk arastirmalar daha cok gocmenlerin yerlilerden daha fazla suc oranina sahip olup
olmadig1 sorusunu soran kesitsel ya da boylamsal arastirmalardir. ABD’deki bu
arastirmalar genellikle gé¢menlerin daha az su¢ oranina sahip oldugunu gosterirken
onlar takip eden Avrupa’daki arastirmalarin bulgular cesitlilik gostermektedir. 2010Tu
yillardaki literatiir Hollanda, Almanya, Danimarka, Finlandiya, Rusya ve ABD’de

gdcmenlerin suc sayisinin yerlilerden farkli olmadigy; Isvicre, Isveg, Slovenya, Italya ve

12 Kristine Stube Solbak, “Do Larger Immigrant Populations Increase Homicide Rates? A Global Study, 1995-
2014”, Norway Technology and Science University, Yiiksek Lisans Tezi, 2017.

3 Frances Bernat, Immigration and Crime, Oxford Research Encyclopedias, 2017.

4 Dario Melossi, Alessandro De Giorgi ve Ester Massa, “The ‘Normality’ of ‘Second Generations’ in Italy and
the Importance of Legal Status: a Self-Report Delinquency Study”, Sociology of Crime, Law and Deviance 13, ed.
W.F. Mcdonald, Emerald Group Publishing Limited, 2009: 47-65.

15 [statistiksel iliskinin yonii: A degiskeninin orani artarken B degiskeninin orani da istatistiksel olarak anlamli
sekilde artiyorsa iliskinin yonii pozitif, anlaml sekilde azaliyorsa negatiftir.

16 Bernat Immigration and Crime; Charis E. Kubrin ve Graham C. Ousey. “Exploring the Connection between
Immigration and Violent Crime Rates in U.S. Cities, 1980-2000", Social Problems 56, sy 3 (2009): 447-473;
Matthew T. Lee ve Ramiro Martinez, “Immigration Reduces Crime: An Emerging Scholarly Consensus”,
Immigration, Crime and Justice (Sociology of Crime, Law and Deviance, vol. 13, ed. W.F Mcdonald, Emerald
Group Publishing Limited, 2009, 3-16.

7 William F. McDonald, “New Takes on an Old Problematic”, Immigration, Crime and Justice (Sociology of
Crime, Law and Deviance, Vol. 13, ed. W.F.. Mcdonald,. Emerald Group Publishing Limited, 2009, xv-xxiv.
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Cek Cumbhuriyeti'nde gé¢men genclerin daha fazla su¢ isledigi; Kanada'da ise yerli
genclerin daha fazla sug isledigi bulgularina ulasmistir.’® Ikinci asamada arastirma
sorular1 cesitlenip derinlesmistir. Bu sorular1 “bir gocmen ayni kriminojenik risk
faktorlerine sahip bir yerli ile karsilastirilinca su¢ egilimi daha m1 fazla yoksa gelen
gocmen toplulugunun belli bir cinsiyet-yas-travmatik gecmis ya da sosyoekonomik
ozellikte y1g1lmast nedeniyle mi daha yiiksek suc oranlari ile temsil ediliyor, gd¢menler
ile yerlilerin tutuklanma oranlar arasinda fark var mi, gécmen olduklari icin ekstra
dezavantajlar1 ya da avantajlar1 var mi, gocmen topluluklarin sug¢ egilimleri mense
iillkelerindeki ile benzerlik gosteriyor mu yoksa goc siireci veya ev sahibi iilkedeki sartlar
ve tecriibenin etkisiyle mi olusuyor?” gibi sorular takip etmistir. Yerlilerden daha fazla
su¢ oranina sahip olup olmamada goe tiirii, go¢ edilen iilkenin sosyo-ekonomik durumu,
goc ettikleri iilkenin sundugu firsatlar ve yasam sartlari, goc ettikleri iilkede gdocmen
aglar1 kurmalar1 ve adaptasyon siirecleri gibi ¢ok sayida degisken literatiirdeki bulgular
arasinda yer almaktadir.” Arastirmalarda genel olarak karsimiza ¢ikan diger sorular ise
sunlardir?: “Ulkeye gelen gdgcmen sayisinin artisi ile sug oranlarinin artisi/azalisi
arasinda bir iligski var mi1, gé¢menlerin yasal statiisiiniin diizensiz/kayitsiz olmasi sug
isleme ihtimallerini arttirtyor mu veya diizensizlik statiilerini affederek yasallastirmak
su¢ isleme davranislarini nasil etkilemekte, bu durum sug oranlarina nasil yansimakta,
birinci nesil ve ikinci nesil gocmenlerin sug egilimleri arasinda fark var mi1, entegrasyonu
destekleyen/zorlastiran unsurlar neler, farkli gécmen gruplarinin farkli entegrasyon
seviyelerine sahip olmasinda o gocmenlerin koken iilkelerinin sosyo-ekonomik
karakteristikleri etkili mi, 6zel olarak siddet iceren suglar ile gé¢menin savas bolgesinden
gelmesi arasinda bir iliski var mi1, malvarligina kars: suclar ile gé¢menin geldigi tilkenin
ekonomik refahi ile gocmenin ev sahibi iilkedeki konumu arasindaki farkin iliskisi ne,
yabanci 1rklar ile yerli irk arasinda adli siirecte veya cezalandirmada bir ayrimcilik var

mi* belli bir iilke ya da bélgedeki sug orani artis1 gogmen artisi ile aciklanabilir mi, ceza

8 Venla Salmi, Janne Kivivuori, ve Mikko Aaltonen. “Correlates of immigrant youth crime in Finland.”
European Journal of Criminology 12, sy 6 (2015): 681-699.

9 Nur Sirin Biiyitkcoskun Atsizelti, Avrupa'da Go¢men Suclulugu Arastirmalari: Sistematik Derleme. Cilt Istanbul
Ceza Hukuku ve Kriminoloji Arsivi Yayin No: 52. On iki Levha, 2022.

20 Graham C. Ousey ve Charis E. Kubrin. “Immigration and Crime: Assessing a Contentious Issue.” Annual
Review of Criminology 1, sy 1 (2018): 63-84.

2t Barbara Hudson, “Discrimination and Disparity: The Influence of Race on Sentencing .” Journal of Ethnic and
Migration Studies 16, sy 1 (2010): 23-34.
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adalet sistemindeki miidahale programlarinin etkinliginde gé¢cmen olmanin etkisi var
m1?”. Elbette gocmen suclulugu ve bunun ev sahibi toplumdaki su¢ oranlarina etkisi
akademinin ilgisini ¢ekmekle birlikte bu ilgi kamuoyunun algi ve merakindan azade
degildir. Bu nedenle arastirmalarin yaklasimlar1 ve arastirma sorularinin arkasindaki
nihai hedef(toplumsal uyum, asayis, refah, insan onuruna uygun huzurlu bir toplumsal
hayat, giivenlik, milli kimligi koruma.) de farklilik gostermektedir. Gdociin
giivenliklestirilmesiyle** birlikte sosyal bilimler literatiiriinde yeni bir kavram
dogmustur: “gé¢tin kriminalize edilmesi (criminalization of migration)””. Bir iilkede
sadece yerli ve gé¢men kokenli kisilerin suc oranlarini karsilastirarak gécmen bireyler
hakkinda belli sonuglara ulasmanin yanlis oldugunu, bizatihi gé¢men olmanin siipheli
olarak algilandig1 ve sistematik bazi dezavantaj ve ayrimciliklar olabilecegini gosteren bu

katmanli kavram yeni bir arastirma alan1 dogurmustur.

Gogemen suclulugu alaninda yapilan bugiine kadarki en kapsamli calismalardan biri
Go¢ ve Sug: Durum Tespiti adli calismadir diyebiliriz.** Agirlikla Amerikan
literatiiriinden yapilan bu derlemede ele alinan 3 temel konu; gécteki farkliliklarin bir
cografi bolgedeki suc oranlarini etkileyip etkilemedigi (makro), ikincisi bir bireyin
gdemen statiisiiniin sug isleme olasilig1 ile iliskili olup olmadig1 (mikro), iiciinciisii ise
dzel olarak belgesiz gocmenligin sucla iliskisidir (mikro). Bulgular bir bélgeye gociin
makro diizeyde suc oranlarini arttirmadig: hatta anlaml sekilde azalttigini, bu bulgunun
zamana veya gécmen toplulugun ulusuna gére degismedigini, suc tiiriine gore farklilik

arz etmekle birlikte bu bulguda sug tiiriine goére anlamh bir fark bulunmadigini,

22 “Giivenliklestirme” siyaset bilimi literatiiriinde Kopenhag Okulu tarafindan gelistirilen ve bugiin i¢in bircok
alandaki giivenlik olgusunu aciklamada kullanilan bir teoridir. “Herhangi bir sorunun ortaya ¢ikmasinin
ardindan, devlet bu sorunu bekasi i¢in tehtit olarak algiladig1 zaman, artik devlet o soruna 349 6ncelik verir.
Oncelik verilen gelismeyi giivenlik sorunu olarak tanimlarsa bu sorununla miicadele etmek icin kendisinin 6zel
haklara sahip oldugunu iddia eder. Bu siirecin ardindan bekasi icin tehit olan sorunu bertaraf etmek icin olagan
iistii yontemlerle ve acilen yani 6ncelikli olarak miicadele etmesi konusunda alimlayici kitleyi de ikna ederse
burada giivenliklestirme siireci olusmus demektir.” Nebi Mis, “Giivenliklestirme Teorisi ve Siyasal Olanin
Giivenliklestirilmesi”, Akademik Incelemeler Dergisi 6, sy 2 (2014): 349-350.

2 “Géciin kriminalize edilmesi (criminalizasion of migration ya da diger tabiri ile crimmigration)” gécmenligin

giderek artan sekilde ceza hukuku uygulamalarinin konusu olmasi, kamusal séylemin kriminalize edilmesi ve
goemen ve miiltecileri damgalayan ve/veya haklarini azaltan diger politika ve uygulamalara atif yapan bir
kavramdir. Atak, Idil, ve James C. Simeon. “Introduction: The Criminalization of Migration: Context and
Consequences.” The Criminalization of Migration: Context and Consequences, McGill-Queen’s University Press,
2018, 4-5.

24 Kubrin ve Ousey, “Immigration and Crime”.
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sorusturma veya mahkumiyet verilerine gore bu bulgunun anlamli sekilde
degismedigini, kesitsel calismalarda g6¢-sug iliskisi anlamsiz bulunurken bilimsel olarak
daha dogru ve giiclii sonuclar veren boylamsal ¢alismalarda negatif yonde anlamli bir
iliski bulundugunu, siddet ve miilkiyet suclarinin magduru olma ihtimalinin
gocmenlerde yerlilere gore daha az oldugunu, gécmenlerin ikinci veya ticlincti nesil
evlatlarinin kendilerine gére daha fazla sug faili ve magduru oldugunu (“asimilasyon
paradoksu”) géstermistir. Sug arastirmalarina énemli bir katki sunan bir diger arastirma
projesi de 7., 8. ve 9. sinif ergenler iizerinde yaptig1 anketler ile sapma davranisina dair
cok sayida kavrami test eden ve boylece resmi sug verilerini degil de daha giivenilir bir
alternatif kaynak olan 6z-bildirim verisini kullanan The International Self-Report
Delinquency Study arastirma projesidir. Northeastern Universitesi tarafindan yiiriitiilen
projenin ilk dalgasi 13 iilke ile 1992-1993 yillar1 arasinda yapilmis olup en son 4. dalgas:
40 iilkede 2019-2023 yillar1 arasinda yapilmistir®®. Cocuk sucluluguna odaklanan calisma
gocmen arka planina dair degiskenler de icerdiginden dolayi, veri seti gé¢men suclulugu
ile ilgili -bir kism1 derlememize de dahil olan- ¢ok sayida arastirmada kullanilmistir. En
dnemlilerinden biri de Azinlik Gengligi ve Sosyal Entegrasyon (Minority Youth and
Social Entegration) arastirmasidir.’® Gé¢men suclulugu ve entegrasyon ile ilgili Bati
Avrupa’da yapilan en giincel karsilastirmali arastirmalardan biri ise derlememizde de yer
alan G&g, Sosyal Entegrasyon ve Suc: Uluslararasi Bir Yaklasim (Immigration Social
Entegration and Crime: A Cross-National Approach) adli kitaptir. En 6nemli
bulgularindan biri ise tiim siddet iceren sug tiirleri bakimindan bir iilkedeki su¢ oraniyla

yabancilarin orada yerlesik niifus icindeki pay1 arasindaki iliskinin negatif oldugudur.”
3. Avrupa’da Go¢men Suclulugu: Gelisen Bir Alan

ABD’de 1930’lu yillardan itibaren gé¢menlerin sucu azalttigina dair bulgulara ragmen
20. yy boyunca kamuoyu ve medyada aksi yonde bir yanlis kani hitkiim stirmiistiir.
Avrupa literatiirii ise ABD’den daha gec gelismeye baslamis, farkli dillerde olusan

literatiir ve {iilkelerin entegre olmayan veri kaynaklari nedeniyle birbirinden kopuk

25 https://cssh.northeastern.edu/crj/international-self-report-delinquency-study-isrd/

26 Roché, Sebastian, ve Mike Hough. Minority Youth and Social Integration (The ISRD-3 Study in Europe and the
US). Springer Cham, 2018

¥ Luigi Solivetti, Immigration, Social Integration and Crime: A Cross-National Approach (Oxon: Routledge-
Cavendish, 2010), 76.
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olarak calisilmistir.”® Solivettinin aktarimina gore 1960-197071erde Almanya’daki,
[svicre'deki ve Belcika'daki arastirmalar goécmenlerin daha cok sug isledigi varsayimini
yanlislayan sonuclar bulurken Fransa'da ve Birlesik Krallik'ta gocmenlerin, sug
oranlarinda daha cok temsil edildigini gdsteren sonuclar bulunmus; 1980-19907lar
boyunca ise Avrupa genelinde sayilari ABD’ye gore daha az olan c¢alismalarda
gocmenlerin yerlilerden daha yiiksek oranda sug isledigini gdsteren bazi sonuglara
ulasilmistir. Bu calismalarin yontemsel ve yaklasimsal sinirliliklar: ise zamanla elestirel
olarak degerlendirilmistir. Avrupa'da arastirma sorusu ve yontem bakiminda oldukc¢a
cesitlilik arz eden bu parcali literatiirden anlaml 6riintiiler tespit etmek ABD’ye gore

daha zor olmakla birlikte cesitli derleme calismalar1 baslamistir.

Bu béliimde sunacagimiz bulgular yiiksek lisans tezi olarak hazirladigimiz “Avrupa’da
Gocmen Suclulugu:Sistematik Derleme” adli ¢alismanin 6rnekleminin 2024 Agustos
tarihine kadarki literatiiri de kapsayacak sekilde genisletilmis ve bazi inceleme
boliimlerinin ¢ikarilmis halidir. Sistematik derleme metodu uygulanirken Siddaway,
Wood, & Hed'in rehberi (2019) ve Sosyal Bilimler Arastirmalarinda Uygulamali Meta-
Analiz (Applied Meta-Analyses for Social Science Research) (Card 2012) esas alinmis
ancak gocmen suclulugu literatiiriiniin 6zgiin yapist nedeniyle Ousey ve Kubrin'in
derlemesinde uyguladigi gibi karma bir yontem tercih ettik. Ornegin “Gogmenler
yerlilerden daha mu fazla sug isler?” gibi tek bir arastirma sorusunu arastirmis olan
makaleleri derlemek yerine daha genis bir kapsam belirledim ve bu cesitliligi derlemede
siniflandirip analiz ettik. Ornegin “yabanci-dogumlu” ya da “miilteci” gibi tek bir
gocmenlik terimi veya “siddet suglar1” ya da “cinayet” gibi sinirli bir su¢ tanimi ile
kavramsallastirilmis makaleleri derlemek ile yetinmedim, kapsayici olarak farkli
tanimlar1 yansitmay: ve bu tanimlarin bulgular tizerinde belli bir hakimiyeti varsa bunu
vurgulamayi tercih ettik. Bu calismada tezden farkli olarak sadece nicel arastirmalar: ve
karma arastirmalari ele aldik. Zaten az sayida olan nitel arastirmalara iliskin yorumlarimi

haricte biraktik.

Yukarida referans verilen metoda gére bir arastirma sorusunun cevabi hakkinda
yapilan sistematik derlemelerde, dahil edilen arastirmalari belli bilimsel kalite
kriterlerine gore eleyerek bulgularin saglamligi hakkinda belli bir garanti vermeye

calisilir. Ancak daha yeni olusan, heniiz bir arastirma sorusunun belli yontemlerle

28 Solivetti, 18-20.
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arastirilldig: bir standardin olusmadig1 konularda bu kaliteyi aramak ve sadece belli bir
seviyenin {istiindeki arastirmalar hakkinda degerlendirme yapmak, literatiirii tiim
yo6nleriyle kavramay: ve eksiklerini, tercihlerini tespit etmeyi zorlastirir. Bu nedenle
kalite hakkindaki kriterler arastirmacinin yaklasimi ve sorusuna gore sekillenir.
Arastirmamda kapsayic1 olmayr hedefledigim icin elle yapilacak bir bilimsel yeterlilik
elemesi yerine; uluslararast hakemli dergilerin yer aldig1 kaliteli sosyal bilimler veri
tabanlarinda yer alan makaleleri, Avrupa’daki iiniversitelerde tez jiirisinden gecmis
calismalar1 ve akademik yayinevlerinden editor kontroliinde ¢ikan kitap boliimlerini

dahil etme yoluna gittik.

Derlemedeki sinirhiliklar sunlardir: Oncelikle uluslararasi literatiirde ve Avrupa'da
ortak akademik dilin ingilizce olmasi nedeniyle her ne kadar Avrupa iilkelerinde bu
calismada incelenenlerden daha fazla sayida arastirma bulunma ihtimali olsa da yalnizca
Ingilizce kaynaklari derlemeye dahil ettik. Ikinci olarak zaman arahgimi calismalarin
gelisim gosterdigi 2000-2024 aras ile simirh tuttuk. Uciincii olarak sadece sahast Avrupa
olan yani Avrupa’da bulunan gécmenler iizerine yapilmis olan arastirmalar1 derlemeye
dahil ettik. Dordiinciisii yalnizca ampirik nicel ve karma arastirmalari ele aldim, teorik
calismalar ve derlemeleri sistematik derlemeye dahil etmedik. Besincisi gé¢menleri
sucun magduru olarak degil sucun faili olarak ele alan arastirmalar1 inceledik ancak her
ikisine dair veri kullanan karma arastirmalar1 da magdur ve failin etnik arka planlar
arasindaki iliskiyi karsilastirmalar1 nedeniyle dahil ettik. Altincis1 gé¢men suclulugunun
yerel halk tarafindan algilanmasina iliskin medya arastirmalar: veya alg1 anketleri gibi
arastirmalar1 dogrudan go¢menlere veya onlarin suc islemesine iliskin bir analiz
icermedigi icin disarida biraktim ancak algi ile gercek su¢ oranlarini karsilastiran
calismalar1 dahil ettik. Yedincisi go¢menlerin su¢ korkusuna veya gécmenlerden gelecek
su¢ korkusuna iliskin arastirmalari hari¢ biraktim c¢iinkii su¢ korkusu da alg:
arastirmalarinin bir tiirtidiir. Sekizincisi 6zel olarak gécmen suglulugunu arastirmayan
ancak arastirmada gé¢men olmanin da bir degisken olarak analiz edildigi ve karsilastirma
imkan: sundugu genis saha arastirmalar1 da derlemeye dahil ettik. Bu sinirlamalar
dahilinde 6ncelikle hakemli dergileri iceren sosyal bilimler veritabanlar1 olan SCOPUS
ve PROQUEST’da, ardindan hakemli go¢ dergileri olan Journal of Ethnic and Migration
Studies, Ethnic and Racial Studies'de, Journal of Immigrant ve Refugee Studies,
Migration Studies-Oxford Academic, International Journal of Migration and Border

Studies, Comparative Migration Studies, Journal on Migration and Human Security,
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Migration Letters dergilerinde “immigr* ve crim*“ anahtar kelimeleri ile aramalar
gerceklestirdik. Bu dergiler disinda Neuchitel Universitesine bagh [svicre Goc ve Niifus
Arastirmalar1 Forumu dokiimantasyon arsivinde listelenen ve goc¢ ¢alismalarinin yer
aldig1 44 akademik dergide de ayni anahtar kelimelerle aramalar gerceklestirdik (Swiss
Forum for Migration and Population Studies, 2020). Bu sartlar ile yaptigimiz elemeler
dahilinde 81 arastirma sistematik derlemeye girmis ve “arastirma sorusu veya test ettigi
teori ve bulgulari”ve “kullandigi veri kaynagi ve analiz birimi” bakimindan

degerlendirilmistir.
3.1. Arastirma Sorusu/Teorisi ve Bulgular1

Derleme kapsamindaki arastirmalarin yaklasik ¥4t gocmenlerin yerlilere daha fazla
su¢ kaydinin oldugu varsayimini dogrudan ve dolayli olarak test etmektedir. Kalan
arastirmalarin cogunlugu ise gé¢menlerin suc 6riintiilerinin yerli halktan farkhilik
gosterdigi yer ve baglamlarin risk faktérleriyle iliskili oldugu bilgisinden hareketle hangi
risk faktorlerinin gécmenlerin daha az veya daha fazla su¢ kaydi gostermesine neden
olduguna egilmektedir. Kriminojenik risk faktorleri, bir bireyin su¢ isleme olasiligini
artiran degiskenlerdir. Bu faktorler genellikle iki kategoriye ayrilir: mikro diizey (bireyin
sug isleme ihtimali) ve makro diizey (toplumdaki sug orani). Mikro diizey risk faktorleri
zihinsel saglik sorunlari, zeka ve diirtii kontrol sorunlar: ile madde bagimliligi gibi
biyolojik-psikolojik faktorler, islevsiz veya parcalanmis aile dinamikleri, ebeveyn
gbzetiminin eksikligi, travma veya istismar, issizlik, disiik egitim diizeyi, kot akran
cevresi gibi faktorler iken®; makro diizey risk faktorleri yoksulluk, gelir esitsizligi,
yaygin kaliteli egitime ve saglik hizmetlerine erisim eksikligi, kentsel mahallelerin geri
birakilmasi, sosyal dayanisma ve topluluk aglarinin eksikligi, hukuk uygulayicilarina
kars1 olumsuz alg1 ve giivensizlik, irksal ve etnik ayrimcilik, etkisiz veya asir1 ayrimci
kolluk uygulamalari, sosyal hizmet ve rehabilitasyon programlarinin eksikligi, medya
siddeti gibi toplumsal risk faktorleridir.*® Bu baglamda 6rnegin savas travmasinin ve

issizligin hakim oldugu bir gé¢men topluluk yerli bir topluluga gore bu kriminojenik

2 Miguel Basto Pereira, David P. Farrington P. Farrington, ve Laura Maciel. “Unraveling the Sequences of
Risk Factors Underlying the Development of Criminal Behavior”, Journal of Developmental and Life-Course
Criminology, sy 10 (2024): 246-249.

30 Karyn Sporer, Amy L. Anderson ve Johanna Peterson, “Macro- and Micro-approaches to Crime Prevention
and Intervention Programs”, Preventing Crime and Violence, ed. B. Bradley, M. Teasdale (Cham: Springer, 2016):
169-176.
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risk faktoriinden dolay: suca yerlilerden veya diger g¢men gruplarindan daha meyilli
olabilir. Bu noktada risk faktorii ev sahibi tilkedeki yasal ve sosyal hizmetlerdeki sartlar
nedeniyle de ortaya cikabilir. Yine bir 6rnek vermek gerekirse aile baglarinin, ebeveyn
gbzetiminin ve sosyal dayanisma gruplarinin giicli oldugu gocmen topluluklarinda
gencler yerlilerden bu sebeple daha az suca egilim gosterebilirken; egitim azligi, cetelerin
yaygin oldugu mahalle ortami ve uzun saatler calistig icin gézetim altinda tutamayan
ebeveynler nedeniyle suca daha fazla meyledebilir. Tabi bu faktérler herhangi biri tek
basina suc egilimini belirlememekte, daha az veya daha fazla etki eden birkac faktér bir
araya gelerek bir denklemi olusturmaktadir. Burada anlamak gereken nokta gocmen
gruplarin tipki ev sahibi topluluktaki farkli toplumsal katmanlar ve kesimler gibi baz1
risk faktorlerine daha fazla veya daha az maruz kaldiklar1 i¢in suc egiliminin
degisebilecegidir. Bu risk faktorlerinin bazilar1 goc edilen iilkeden getirilebilmekle
birlikte (savas travmasi, egitim eksikligi) pek cogu da goc edilen iilkedeki sartlara bagh
olarak olusan risklerdir. Dolayisiyla farkli tilkelerden gelen gé¢men gruplar arasinda risk
faktorleri degisebilmekte veya ev sahibi iilkedeki bazi riskler bu denklemleri dramatik
sekilde degistirebilmektedir. Risk faktdrlerininin bir veya birkacini bir araya getirerek
sucu aciklamaya calisan teoriler ortaya atilmistir. Bu bolimde derleme kapsaminda test

edilen hipotezler ve risk faktorleri ya da teorilere daha yakindan bakacagiz.

Goemen suclulugu arastirmalarinin dayandigi teorik zemini anlamak icin 6nce alani
taniyalim. Gé¢men suclulugunun en yogun calisildigi Kuzey Amerika Kitasi'nda hangi
teorik yaklasimlarin calisildigina baktigimizda sunu gérmekteyiz: demografik/yapisal
tezler, Gerilim Teorisi, Ekonomik Canlanma Teorisi, Kiiltiir/Catisma Teorileri, Sosyal
Diizensizlik Teorisi, Sosyal Sermaye, Caydiricihk Teorisi, Sosyal Bag Teorisi, Oz-
Kontrol Teorisi, Genel Gerilim Teorisi, Akran Etkisi'dir.! Avrupa'da ise géc¢cmen
sucluluguna iliskin kriminoloji literatiiriine baktigimizda teorik baglamda dikkat ¢eken
bir husus, ABD literatiiriiniin aksine arastirmalarin genellikle tek bir kriminolojik
teoriyi one ¢cikarmak ve onu test etmekten cok sahanin ve arastirilan gé¢cmen grubun
ozelliklerine gore literatiirdeki farkli teorilere ait en cok destek bulan risk faktorlerini
uyumlu sekilde bir araya getirerek test etmeleridir*’. Pek cok teorinin, mucitleri

tarafindan ortaya konan modelin tamamini kapsayacak sekilde test edilemedigini,

3t Kubrin ve Ousey, “Immigration and Crime”.

32 Gé¢men sucluluguna iliskin kriminolojik teoriler icin bkz Atsizelti, Avrupa'da Gogmen Suglulugu.
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genellikle teoriyi temsil etme giicii yitksek bazi degiskenlerinin test edildigini
gormekteyiz. Bunun gécmen Orneklemler bakimindan sebebi 6zellikle diizensiz
gocmenler basta olmak iizere veri elde etmenin zorlugu ve mevcut verinin sinirliligidir.
Tek basina degiskenlerin bir arada test edilmesinin avantajlar1 olsa da farkli temel
varsayimlara dayanan bu teorilerin sadece bir par¢asini yansitan degiskenler iizerinden
teorilerin gecerliligi hakkinda dogru yorumlar yapmak miimkiin olmamakta ve
literatiirde teorilerin desteklenip desteklenmedigini takip etmek zorlasmaktadir. Benzer
degiskenlerin farkli teorilerde farkli sekillerde tanimlanmasi da bu zorlugu

arttirmaktadir.

Derleme kapsaminda analiz edilen arastirmalarin sorularini genelleyecek olursak™® su
sekildedir:

- Gogmenler yerlilerden daha ¢ok mu sug islemekte? (Arastirmalarin cogunlugu
dogrudan veya dolayli olarak bu soruya cevap aramaktadir.)

- Belli suclar isleme riski farkli etnik gruplar/orijin iilkeler arasinda degisir mi?**

- Birinci nesil go¢menler ile ikinci nesil gocmenler arasinda su¢ egilimi

degismekte midir?*

3 Benzer sorular tek bir soru formatina sokulmustur. Yukarida yazan 6rnek sorular dogrudan arastirma
sorular1 degildir. Ayni arastirmada birden fazla soru bulunabilir.

34 Bkz. Martine Blom ve Roel Jennissen. “The Involvement of Different Ethnic Groups in Various Types of
Crime in the Netherlands.” European Journal on Criminal Policy and Research, sy 20 (2014): 51-72; Frank
Bovenkerk ve Tineke Fokkema. “Crime Among Young Moroccan Men in the Netherlands: Does Their
Regional Origin Matter?” European Journal of Criminology 13, sy 3 (2015): 352-371; Johan Kardel ve Peter L.
Martens. “Are Children of Immigrants Born in Sweden More Law-Abiding Than Immigrants? A
Reconsideration.” Race and Justice 3, no. 3 (2013): 167-189; Emil O. W. Kirkegaard ve Arthur Jensen In. “Crime
Among Dutch Immigrant Groups is Predictable From Country-Level Variables.” Open Differential Psychology,
2015; Martin Killias, Almir Maljevi¢ ve Sonia Lucia, “Imported Violence? Juvenile Delinquency Among Balkan
Youths in Switzerland and in Bosnia-Herzegovina”, European Journal on Criminal Policy and Research 16, sy 3,
(2010): 183-189; Lange, Martin, ve Katrin Sommerfeld. “Do Refugees Impact Crime? Causal Evidence From
Large-Scale Refugee Immigration to Germany.” SSRN Electronic Journal, 2023; Anette Nistad, “Welfare Against
Crime: Can the Absence of Crime Among the Second Generation Immigrants in Sweden Bring Forward New
Insights to Public Policy?” [Yaymnlanmis Yiiksek Lisans Tezi), Norvec: Norway Technology and Science
University, 2014; Roger T. Webb, Sussie Antonsen, Pearl L. H. Mok, Esben Agerbo ve Carsten B. Pedersen.
“National Cohort Study of Suicidality and Violent Criminality among Danish Immigrants.” PLoS One 10, sy 6
(2015).

% Bkz Amber L. Beckley, “Age At Immigration And Crime in Stockholm Using Sibling Comparisons.” Social
Science Researh, sy 53 (2015): 239-251; Blom ve Jennissen, “The Involvement of Different Ethnic Groups’;
Kardel, Johan, ve Peter L. Martens. “Are Children of Immigrants Born in Sweden More Law-Abiding Than
Immigrants? A Reconsideration”, Race and Justice 3, sy 3 (2013): 167-189.; Killias vd., “Imported Violence”; Arjen
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- Gog etme yas ile gogmen suglulugu arasinda nasil bir iliski vardir?*

- Ikinci nesil gé¢cmen ergenler ile yerli akranlari arasindaki suc egilimi farkini
ebeveyn gozetimi eksikligi aciklamakta midir?*’

- Gocmen cocuklar ile yerli cocuklarin psikopatolojik durumlarindaki farklilik
sucu aciklamakta midir?3®

- Gocmen suglulugu sucun maliyeti ile agiklanabilir mi, gécmenler i¢in sucun

maliyeti yerlilerden daha m1 azdir?¥

Leerkes, Ramiro Martinez ve Pim Groeneveld, “Minority Paradoxes: Ethnic Differences in Self-reported
Offending and Official Crime Statistics.” The British Journal of Criminology 59, sy 1 (2019): 166-187; Arjen
Leerkes, Tineke Fokkema, ve Roel Jennissen, “Community multiculturalism and immigrant crime.” European
Journal of Criminology 20, sy 4 (2023): 1568-1593; Arjen Leerkes, Tineke Fokkema ve Roel Jennissen.
“Community multiculturalism and immigrant crime”, European Journal of Criminology 20, sy 4 (2021): 1568-
1593; Melossi vd., “The ‘Normality”; Nistad, “Welfare Against Crime”; Rokon Uddin, “Explaining Adolescent
Offending Variety in Sweden By Parental Country Of Birth: A Test Of Situational Action Theory”, (Yiiksek
Lisans Tezi). Malmé: Malmé University, Degree Project in Criminology, 2017; van der Gaag, Renske S. “The
Crime-Immigration Nexus: Cultural Alignment and Structural Influences in Self-Reported Serious Youth
Delinquent Offending Among Migrant and Native Youth”, Journal of Contemporary Criminal Justice 35, sy 4
(2019): 431-460.

3% Bkz. Andersen, Synove Nygaard, ve Torbjorn Skardhamar. “Age at immigration and crime: Findings for
male immigrants in Norway.” Discussion Papers 728 (Statistics Norway, Research Department), 2012.

37 Bkz. Esther Ferndndez-Molina ve Raquel Bartolomé Gutiérrez . “Juvenile Crime Drop: What is Happening
With Youth in Spain and Why?” European Journal of Criminology 17, sy 3 (2018): 306-331; Martin Killias ve
Anastasia Lukash. “Migration, not Migrants, is the Problem: Delinquency Among Migrants and Non-Migrants
in Switzerland and ex-Yugoslavia.” European Journal of Criminology, 2019: 1-22; Leerkes vd. “Community
multiculturalism”; Melossi vd., “The ‘Normality”; Papandreou, Pericles. “Children of Immigrants in Central
Athens at the Turn of the 21st Century: A study of Inferiorisation, Ethnicised Conflict, Criminalisation, and
Substance Misuse.” (Doktora Tezi). London School of Economics and Political Science, 2009; Salmi vd.,
“Correlates of Immigrant”; Uddin, “Explaining Adolescent”; Violaine C. Veen, Gonneke Stevens, Theo
Doreleijers, ve Wilma Vollebergh. “Moroccan Adolescent Suspect Offenders in the Netherlands: Ethnic
Differences in Offender Profiles”, Psychology, Crime ve Law 17, sy 6 (2011): 545-561.; Webb vd., “National
Cohort”; e dig. 2015; van der Gaag “The Crime-Immigration Nexus”.

3% Bkz. José Antonio Echauri, Javier Fernindez-Montalvo, Maria Martinez ve Juana Ma Azkarate.
“Effectiveness of a Treatment Programme for Immigrants Who Committed Gender-Based Violence Against
Their Partners.” Psicothema 25, sy 1 (2013): 49-54.; Papadopoulos “Immigration Status”.

% Bkz. Alonso-Borrego, César, Nuno Garoupa, ve Pablo Vézqu. “Does Immigration Cause Crime? Evidence
from Spain”, American Law and Economics Review 14, sy 1 (2012): 165-191.; Bell, Brian, Francesco Fasani, ve
Stephen Machin, “Crime and immigration: evidence from large immigrant waves”, The Review of Economics and
Statistics 95, sy 4 (2013): 1278-1290; Luca Corazzini, Darwin Cortes ve Thomas Bassetti, “Crime, Immigration
and the Labor Market: A General Equilibrium Model”, ISLA Working Papers. Milano: Centre for research on
Latin American Studies and Transition Economies, Universita' Bocconi, 2010.; Lange ve Sommerfeld, “Do
Refugees Impact Crime?”; Rita Maghularia ve Silke Uebelmesser, “Do Immigrants Affect Crime? Evidence For
Germany’, Journal of Economic Behavior & Organization, sy 211 (2023): 486-512; Luca Nunziata, “Immigration
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- Yerlilerle gocmenler arast kiiltiirel ¢atisma nedeniyle gé¢ su¢ oranlarini

arttirmakta midir?*°

- Gocmenler icinde bulunduklar: sartlar nedeniyle ev sahibi iilkenin en suclu

kesimine dogru mu asimile olma egilimindedir yahut sosyoekonomik sartlar

gdemen suglulugunu agiklar m1?*

- Gocmenler onleyici kolluk ve ceza adalet sistemindeki ayrimci muamelenin

sonucunda mu yerlilerden daha fazla suc isliyor gibi gériinmektedir?*?

- Kisitlayia iltica ve giivenliklestirilmis sinir politikalari gogmenleri sug islemeye
mi itmektedir?*

- Gogmenlerin geldikleri iilkenin gelismisligi sug oranlarimi etkilemekte midir?**

and Crime: Evidence from Victimization Data”, Journal of Population Economics 28, sy 3 (2015): 697-736;
Papadopoulos, “Immigration Status”; Marc Piopiunik ve Jens Ruhose, “Immigration, Regional Conditions, and
Crime: Evidence from an Allocation Policy in Germany”, European Economic Review, sy 92 (2017): 258-282;
Malte Sandner ve Pia Wassmann, “The Effect of Changes in Border Regimes on Border Regions Crime Rates:
Evidence from the Schengen Treaty”, Kyklos 71, sy 3 (2018): 482-506.; Muhammad Tufail, Lin Song, Sher Alj,
Salman Wahab, ve Taimoor Hassan, “Does More immigration Lead To More Violent And Property Crimes?
A Case Study Of 30 Selected OECD Countries”, Economic Research-Ekonomska Istrazivanja 36, sy 1 (2022): 1867~
1885.

40 Bkz. Marzio Barbagli ve Asher Colombo, “Immigrants as Authors and Victims of Crimes: the Italian
Experience”, Immigration, Crime and Justice (Sociology of Crime, Law and Deviance, Vol. 13) icinde, diizenleyen:
W.F. Mcdonald, 69-94. Emerald Group Publishing Limited:, 2009; Martin Hillsten, Ryszard Szulkin ve Jerzy
Sarnecki, “Crime as a Price of Inequality?: The Gap in Registered Crime between Childhood Immigrants,
Children of Immigrants and Children of Native Swedes”, British Journal of Criminology 53, sy 3 (2013): 456-481;
Killias vd. “Imported Violence?”; Killias ve Lukash “Migration, not Migrants”; Melossi vd., “The ‘Normality”.
4 Bkz. Amber L. Beckley, “Foreign Background and Criminal Offending Among Young Males in Stockholm,.”
(Doktora Tezi), Stockholm: Number 37, Stockholm University, Department of Criminology, 2015;
Papandreou, “Children of Immigrants”; Torbjorn Skardhamar, Mikko Aaltonen ve Martti Lehti. “Immigrant
Crime in Norway and Finland”, Journal of Scandinavian Studies in Criminology and Crime Prevention 15, sy 2
(2014): 107-127; Solivetti Immigration.

42 Bkz. Hudson Barbara, “Discrimination and Disparity: The Influence of Race on Sentencing”, Journal of Ethnic
and Migration Studies 16, sy 1 (2010): 23-34.; Amber L. Beckley, “Deterrence Versus Marginalization: Evidence
From Immigrant Offending”, Race and Justice 5, sy 3 (2015): 278-300; Caroline O'Nolan, “New boundaries of
justice in a world in motion : assessing the impact of global citizens in the Irish District Court”, [Doktora Tezi].
Dublin, Ireland: Trinity College, School of Social Work and Social Policy, 2011; Michael Platzer, “The Arrested
Black Men in Europe: Criminal or Victim?”, Rivista di Criminologia (2007): 66-79.

4 Bkz. Godfried Engbersen, Joanne Van Der Leun, ve Leerkes Arjen. “The Dutch Migration Regime And the
Rise in Crime Among Illegal Immigrants”, Fourth Annual Conference of the European Society of Criminology,
Global Similarities, Local Differences. Amsterdam. Agustos 25-28, 2004.

44 Bkz. Bovenkerk ve Fokkema “Crime Among Young”.
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- Gerilim teorileri* gogmenler ile yerliler arasindaki sug farkini agiklar mi?*

- Catisma bolgelerinden gelen gécmenler siddete daha mi egilimlidir, catismanin
siiresi fark eder mi?*’

- Gogmen olarak bir iilkede diizensiz/belgesiz go¢cmen olmak diizenli olmaya gore
mesru hayatta kalma yollarini azalttig1 icin sug isleme ihtimalini arttirir m1 yoksa
stirekli bir caydiricilik yaratarak suctan korur mu?*

- Ceza adalet sisteminde uygulanan rehabilitasyon programlarinin etkililiginde
gdcmen olmak fark yaratir mi?¥

- Yerlilerin go¢menler tarafindan magdur edilme korkusu/su¢ algisi ile
gdemenlerin gercek sug oranlar arasindaki iliski nedir?*

- Sosyal cevredeki politik diismanliklar siyasi motivasyonlu islenen suglari

etkilemekte midir?*!

45 Robert Agnew, “General Strain Theory: Current Status and Directions for Further Research”, Taking Stock:
The Status of Criminological Theory icinde, ed. J. P. Wright, & K. R. Blevins F. T. Cullen, Transaction
Publishers, 2006, 101-123.

46 Bkz. Mario Coccia, Ellen G. Cohn, ve Suman Kakar . “How Immigration, Level of Unemployment and
Income Inequality Affect Crime in Europe.” Crime, Law and Social Change (Advance online publication), no. 82
(2024): 363-385.; Junaid Sattar Butt, “The Shadow Side of Migration—Relation Between Crime and Illegal
Immigration in the Nordic Countries”, Relationes Internationales (Acta Universitatis Danubius) 17, sy 1 (2024): 47-
79; Leerkes, “Minority Paradoxes”; Luigi Solivetti, “Looking for a Fair Country: Features and Determinants of
Immigrants’ Involvement in Crime in Europe”, The Howard Journal of Criminal Justice 5172 (2012): 133-159.

47 Bkz. Amber L. Becker, “Correlates of War? Towards An Understanding Of Nativity-Based Variation in
Immigrant Offending”, European Journal of Criminology 10, sy 4 (2013): 408-423; Killias ve Lukash, "Migration,
not Migrants”.

48 Bkz. Beckley, “Deterrence Versus Marginalization”.; Engbersen vd. “The Dutch Migration”; Arjen Leerkes,
Godfried Engbersen ve Joanne van der Leun, “Crime Among Irregular Immigrants and the Influence of
Internal Border Control”, Crime, Law and Social Change 58, sy 1 (2012): 15-38; Maghularia ve Uebelmesser, “Do
Immigrants Affect Crime?”; Butt, “The Shadow Side of Migration”.

49 Bkz. Echauri vd. “Effectiveness of a Treatment “; Platzer, “The Arrested Black Men in Europe”.

50 Bkz. Marc Hooghe ve Thomas de Vroome, “The Relation Between Ethnic Diversity and Fear of Crime: An
Analysis of Police Records and Survey Data in Belgian Communities”, International Journal of Intercultural
Relations 50 (2016): 66-75.; Mathias Kauff, Frank Asbrock, Christian Issmer, Stefan Thérner, ve Ulrich
Wagner. “When Immigrant Groups ‘Misbehave”: The Influence of Perceived Deviant Behavior on Increased
Threat and Discriminatory Intentions and the Moderating Role of Right-Wing Authoritarianism”, European
Journal of Social Psychology 45, sy 5 (2015): 641-652.; Nunziata, “Immigration and Crime”; John Sides ve Jack
Citrin, “European Opinion About Immigration: The Role of Identities, Interests and Information”, British
Journal of Political Science 37, sy 3 (2007): 477-504.

5t Bkz. Yvonne Krieg, “The Role of the Social Environment in the Relationship Between Group-Focused
Enmity Towards Social Minorities and Politically Motivated Crime”, Kéln Z Soziol 74 (2022): 65-94.
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Bu sorularin en temel olanlarimi katman katman derinlestirerek inceleyelim. ilk
sorular “Gog su¢ oranlarini arttirir mi, gogmenler daha m1 ¢ok sug isliyor?” gibi goc ve
su¢ iliskisinin istatistiksel yOntine iliskin sorulardir. Nitekim bu derlemenin
kapsamindaki 49 arastirma, “gécmenlerin yerlilerden belli sug tiirlerinde yahut toplamda
daha m1 fazla/az suc isledigi, belli bir iilkeden gelen gécmenlerin yerlilerden ve diger
gdgmen gruplarindan belli bir sug tiiriinii yahut tiim sug tiirlerini daha m1 az/¢ok isledigi,
gocmenlerin belli bir iilke/bdlgedeki su¢ oraninin artmasina/azalmasina m1 neden

olduklar1” sorularindan birine cevap aramaktadir. Bu arastirmalarin 14'4° gécmenlerin

52 César Alonso-Borrego, Nuno Garoupa, Marcelo Perera ve Pablo Véizquez, “Immigration and Crime in Spain,
1999-2006", Fundacién de Estudios de Economia Aplicada, 34 (2008); Alonso-Borrego vd., “Does Immigration
Cause Crime?”; Yu Aoki ve Yasuyuki Todo, “Are Immigrants More Likely to Commit Crimes? Evidence from
France”, Applied Economics Letters 16, sy 15 (2009): 1537-1541; Barbagli ve Colombo, “Immigrants as Authors’;
Thomas Bassetti, Luca Corazzini, ve Darwin Cortes, “Crime, Immigration and the Labor Market: A General
Equilibrium Model”, ISLA Working Papers (Centre for research on Latin American Studies and Transition
Economies, Universita' Bocconi,), 2010; Beckley, “Deterrence Versus Marginalization”; Bell ve Machin, “Crime
and Immigration”; Milo Bianchi, Paolo Buonanno, ve Paolo Pinotti. “Do Immigrants Cause Crime?”, Journal of
the European Economic Association 10, sy 6 (2012): 1318-1347; Tuba Bircan ve Marc Hooghe, “Immigration,
Diversity and Crime: an Analysis of Belgian National Crime Statistics, 2001-2006", European Journal of
Criminology 8/3 (2011): 198-212; Corrado Bonifazi ve Dante Sabatino, “Albanian Migration to Italy: What
Official Data and Survey Results Can Reveal”, Journal of Ethnic and Migration Studies, no. 29(6) (2003): 967-995;
Butt, “The Shadow Side of Migration”; Anna Piil Damm ve Christian Dustmann, “Does Growing Up in a High
Crime Neighborhood Affect Youth Criminal Behavior?”, American Economic Review, no. 104(6) (2014): 1806-
1832; Engbersen vd., “The Dutch Migration Regime”; Francesco Fasani, Giovanni Mastrobuoni, Emily G.
Owens, ve Paolo Pinotti. “Immigration and Crime in the United Kingdom”, Does Immigration Increase Crime?
icinde, ed. F., Mastrobuoni, G., Owens, E. G, Pinotti, S., Bocconi, M. L, Fasani, Cambridge University Press,
2019, 54-90; Fernindez-Molina ve Gutiérrez, “Juvenile Crime Drop”; Hillsten vd., “Crime as a Price of
Inequality”; Huang, Yue , ve Michael Kvasnick. “Immigration and Crimes Against Natives: The 2015 Refugee
Crisis in Germany”, IZA Discussion Paper Series (Institute of Labor Economics), 12469 (2019); Dainis Ignatans
ve Roger Matthews, “Immigration and the Crime Drop”, European Journal of Crime, Criminal Law and Criminal
Justice 25/3 (2017): 205-229; Dainis Ignatans ve Timothy Roebuck, “Do More Immigrants Equal More Crime?
Drawing a Bridge Between First Generation Immigrant Concentration and Recorded Crime Rates”, Crime,
Security and Society 1(1) (2018); Laura Jaitman ve Stephen Machin, “Crime and Immigration: New Evidence
From England and Wales”, IZA Journal of Migration 2, sy 1 (2013): 1-23.; Kardel ve Martens “Are Children of
Immigrants”; Killias “Paradise Lost?”; Killias vd., “Imported Violence?”; Killias ve Lukash “Migration, not
Migrants”; Niklas Langstrom, “Accuracy of Actuarial Procedures for Assessment of Sexual Offender Recidivism
Risk May Vary Across Ethnicity”, Sex Abuse 16, sy 2 (2004): 107-120; Leerkes vd., “Crime Among Irregular’;
Leerkes vd., “Community multiculturalism”; Melossi vd., “The ‘Normality”; Sigmund Book Mohn ve Dag
Ellingsen, “Unregistered Residents and Registered Crime: an Estimate for Asylum Seekers and Irregular
Migrants in Norway”, Journal of Scandinavian Studies in Criminology and Crime Prevention 17, sy 2 (2016): 166-
176.; Nunziata “Immigration and Crime”; Estefania Ociriz Passevant ve Fernando Bermejo Marco,
“Unaccompanied Foreign Minors and Delinquency: A Retrospective Study of Influence of Psychosocial
Variables”, International E-Journal of Criminal Sciences 2 (2008); Papadopoulos “Immigration Status’;
Papandreou “Children of Immigrants”; Paolo Pinotti, “Clicking on Heaven’s Door: The Effect of Immigrant
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yerlilerden daha fazla su¢ orami gosterdigi veya daha fazla sug isledigine®, 19’u ya bu
konuda anlamli bir iliski bulunamadigina ya da daha az suc isledigi yahut su¢ oranlarini
diisiirdiigiine®, 17’si ise ev sahibi iilkedeki baz1 yapisal kosullar, farkli sug tiirleri ve
entegrasyon politikas1 gibi bir dizi degiskene gore gog¢menlerin sug ile iliskisinin
degisebilecegini gosteren karmasik bulgulara ulasmistir.”* Ornegin bu arastirmalarin
bazilar1 gécmenlerin o iilkede go¢menlerin daha fazla malvarligina karsi suc¢ isleme

egiliminde oldugunu® bazist malvarligina kars1 suclar bakimindan sug oranlarini anlamli

Legalization on Crime”, American Economic Review 107, sy 1 (2017): 138-168; Piopiunik ve Ruhose,
“Immigration, Regional Conditions”; Salmi vd. “Correlates of immigrant”; Skardhamar vd., “Immigrant
Crime”; Solbak, “Do Larger Immigrant”; Luigi M. Solivetti, “Old and New Criminality: Territory, Society and
Immigration in Italy”, Organized Crime, Corruption and Crime Prevention icinde, diizenleyen: Stefano Caleppele
ve Francesco Calderoni, Springer, Cham, 2014, 103-114; Richard Stansfield, “Reevaluating the Effect of Recent
Immigration on Crime”, Crime ve Delinquency 62, sy 11 (2016): 1426-1447; Tidefors, Inga, Sara Ingevaldson, ve
Anneli Goulding. “Recidivism in Criminal Behavior-A 10 Year Follow-up Study of 45 Adolescent Boys
Identified as Sex Offenders,” Nordic Psychology 71, sy 2 (2018): 93-103; Tufail vd., “Does More Immigration”;
Uddin “Explaining Adolescent”; van der Gaag, “The Crime-Immigration Nexus”; Violaine C. Veen, Gonneke
Stevens, ve Theo Doreleijers, “Moroccan Adolescent Suspect Offenders in the Netherlands: Ethnic Differences
in Offender Profiles”, Psychology, Crime ve Law 17, sy 6 (2011): 545-561.

53 Hem birey diizeyinde hem de toplum diizeyinde arastirmalar mevcuttur. Bu nedenle birey bazindaki
arastirmalar1 “su¢ islemek” ifadesiyle, grup bazindaki arastirmalar1 “oran gostermek” ifadesi ile anmaktayiz. Bu
tabloyu sunmaktaki amac bir sonu¢ ¢ikarmak degil arastirmalarin bulgularindaki yonlere isaret etmektir.

54 Brian Bell ve Stephen Machin, “Immigrant Enclaves And Crime”, Journal of Regional Science 53, sy 1 (2013):
118-141,; Bircan ve Hooghe “Immigration, Diversity”; Bonifazi ve Sabatino, “Albanian Migration”; Fasani vd.,
“Immigration and Crime”; Fernindez-Molina ve Gutiérrez “Juvenile Crime Drop”; Hillsten vd., “Crime as a
Price of Inequality”; Huang ve Kvasnick, “Immigration and Crimes”; Ignatans ve Matthews, “Immigration and
the Crime Drop”; Ignatans ve Roebuck, “Do More Immigrants”; Jaitman ve Machin, “Crime and Immigration”;
Leerkes vd., “Crime Among Irregular”’; Leerkes vd., “Community multiculturalism”; Melossi vd., “The
‘Normality”; Nunziata, “Immigration and Crime”; Solbak, “Do Larger Immigrant”; Leerkes vd., “Community
multiculturalism”; Tufail vd., “Does More Immigration”; Lange ve Sommerfeld, “Do Refugees Impact Crime”.

5 Alonso-Borrego, “Does Immigration”; Aoki ve Todo, “Are Immigrants More Likely”; Bassetti vd., “Crime,
Immigration”; Bell ve Machin, “Crime and immigration”; Bonifazi ve Sabatino, “Albanian Migration to Italy”;
Engbersen vd., “The Dutch Migration Regime”; Killias vd., “Imported Violence?”; Langstrom, “Accuracy of
Actuarial”; Passevant ve Marco, “Unaccompanied Foreign”; Papadopoulos, “Immigration Status”; Papandreou,
“Children of Immigrants”; Piopiunik ve Ruhose, “Immigration, Regional Conditions”; Skardhamar vd.,
“Immigrant Crime”; Solivetti, “Old and New Criminality”; Stansfield, “Reevaluating the Effect”; Veen vd.,
“Moroccan Adolescent”; Butt, “The Shadow Side of Migration”.

% Kardel ve Martens, “Are Children of Immigrants”; Papadopoulos, “Immigration Status”; Papandreou,
“Children of Immigrants”; Veen vd., “Moroccan Adolescent”. Kardel ve Martens, “Are Children of
Immigrants”, 167-189. Bu boylamsal arastirmada hem yerlilere hem de ikinci kusaga gore ilk kusak
gécmenlerden daha fazla kisinin sug isledigi ancak bunlarin agirlikla tek seferlik suclar oldugu, ikinci kusaktan
ise daha az kisinin su¢ isledigi ancak bunlarin tekrarl suclar isleyen daha profesyonel suclulara déniistiigii

seklinde bir 6riintii bulmustur. Siklik analizine bakildiginda ise ikinci kusagin daha yiiksek ¢iktigi goriilmiistiir.
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sekilde etkilemedigini®’, bazis1 ise 6nceki bu bulgunun gécmenin statiisiine goére
(diizenli/diizensiz)*® ya da baz1 etnik grup iiyeleri icinde ortak olan faktorlere gore®

degistigini bulmustur.

Derleme kapsaminda 6zel olarak siddet suglariyla go¢men olmanin iliskisine dair
makro diizeyde en genis capli arastirma olan Solbak (2017)'1n arastirmasinda 33 OECD
iilkesi dahil olmak tizere 150’den fazla iilkede 1994-2014 yillar1 arasindaki gécmen niifusu
ve cinayet suclarinin iliskisi resmi veriler tizerinden arastirilmistir. Buna gore siyasi glice
erisimin sosyo-ekonomik gruplar arasinda ¢ok esitsiz dagildig: iilkelerde gécmen niifusu
arttikca siddet suclar1 da artmaktadir. Gog ve siddet arasinda kiiresel diizeyde bir iliski
ise bulunamamstir. Ozellikle OECD iilkelerinde, gécmen niifusunun artis ile siddet
suclar1 arasinda bir iliski tespit edilememistir. Go¢le adam 6ldiirme sugunun iliskisinin
en az oldugu iilkelerin ayn1 zamanda “géc¢ ile sucun iliskili oldugu” siyasal sdyleminin en
hakim oldugu iilkeler olmasi Solbak tarafindan bu séylemin bir “korku siyaseti’ni

amacladig: seklinde yorumlanmaktadir.

Baz1i calismalarda, iilkedeki su¢ oranlarindaki azalmanin gécmenlerle iliskili olup
olmadig1 makro diizeyde incelenmistir. 21. yiizyil Bati ilkelerinde genel su¢ oranlarinin
uzun vadede azaldig1 goriilmektedir.®® Ozellikle ABD'de bu diisiis neredeyse tiim sug
kategorilerinde gozlemlenirken, Avrupa'da malvarhgina yonelik suclar ve oliimle
sonuclanan siddet suclar1 2010'lara kadar azalmis, ancak aile ici siddet ve hirsizlik gibi
suclar icin net bir sonug elde edilmemistir (Aebi ve Linde 2010). Ayrica sug oranlarindaki
azalmanin toplumsal kesimlere esit sekilde yansimadigina dair bulgular da
bulunmaktadir.®! Sug oranlarindaki bu diisiisiin gocmen akislariyla iliskili olup olmadigi,
derlemedeki arastirmalarda 6énemli bir soru olarak karsimiza cikmaktadir. Ornegin,
Ignatans ve Matthews, ingiltere’de su¢ oranlarinin disiisii ile gégmen akimlar: arasinda
bir korelasyon tespit etmis, ancak nedensellik iliskisine dair bir sonuca ulasmamuistir.®*

Bunun i¢in nitel ve nicel arastirmalarla go¢menlerin geldikleri tilkelerdeki etkilerinin

57 Bircan ve Hooghe, “Immigration, Diversity”.

%8 Bell, “Crime and Immigration”.

% Blom ve Jennissen, “The Involvement of Different Ethnic Groups”.
% Ferndndez-Molina ve Gutiérrez, “Juvenile Crime Drop”.

¢! Ferndndez-Molina ve Gutiérrez, “Juvenile Crime Drop”.

62 [gnatans ve Matthews, “Immigration and the Crime Drop”.

41



DiHA Gocemen Suclulugu: Dogru Sorular: Sormak

daha ayrintili olarak incelenmesi gerektigini belirtmislerdir. Fernindez-Molina ve
Gutiérrez ise Ispanya'da cocuklara yonelik hem anket hem de resmi verilere dayanarak
su¢ oranlarimin diisiisiinii analiz etmis ve go¢men c¢ocuklarinin bu distise katkida

bulunmadigini tespit etmistir.*

Sikca sorulan 6nemli arastirma sorularindan biri de go¢menlerin su¢ egiliminin go¢
etme yasina ve birinci ya da ikinci nesil gécmen olmaya goére fark gosterip
gostermedigidir. Go¢menlerin entegrasyonu tizerine arastirmalar ile gocmen suclulugu
arastirmalarinda  “gé¢men  paradoksu” olarak adlandirilan kavramdan sikca
bahsedilmektedir. Entegrasyon calismalar1 ev sahibi iilkeye kiiciik yasta gelen
gocmenlerin daha sonra gelenlere kiyasla dil yeterliligi, egitim sistemine katilim,
istihdam durumu, okul performansi, gelir diizeyi, yoksulluk riski ve cesitli sosyal aglara
katihm konularinda avantajli olduklarini gdstermistir.* Bu sosyal sermaye ve
entegrasyon faktorlerinin diisiik suc oranlariyla da iliskili oldugu bilinmektedir.*® Iste bu
nedenle ne kadar erken yasta goc edilirse o kadar rahat entegre olunacagi ve boylece daha
az sug riski olusacagy, ikinci neslin ilk nesilden daha az su¢ egilimi gostermesi gerektigi
varsayilir. Ancak Kuzey Amerika ve Avrupa iilkelerinde yapilan ¢alismalar bu varsayimi
yanlislamaktadir. Erken yaslarda go¢ eden gécmenlerin daha gec yasta go¢ edenlere gore
daha fazla suc islediklerini g&stermektedir.®® Bu paradoksun tek istisnasi geng

gocmenlerin ve gécmen ebeveynlerden dogan cocuklarin yetiskin olarak go¢ edenlere

% Fernandez-Molina ve Gutiérrez, “Juvenile Crime Drop”.

% Hoyt Bleakley ve Aimee Chin, “Age at Arrival, English Proficiency, and Social Assimilation Among US
Immigrants”, American Economic Journal: Applied Economics 2/1 (2010): 165-92; Anders Bohlmark, “Integration
of Childhood Immigrants in the Short and Long Run-Swedish Evidence”, International Migration Review 43, sy
2 (2009): 387-409; Sharon M. Lee ve Barry Edmonston, “Age-at-Arrival’s Effects on Asian Immigrants’
Socioeconomic Outcomes in Canada and the U.S.”, International Migration Review 45, sy 3 (2011): 527-561.

% Michael R. Gottfredson ve Travis Hirschi, A General Theory of Crime, Stanford University Press, 1990; Josine
Junger-Tas, “Ethnic Minorities, Social Integration and Crime”, European Journal on Criminal Policy and Research
9 (2001): 5-29 .; Per-Olof H. Wikstrém, “The Social Origins of Pathways in Crime. Towards a Developmental
Ecological Action Theory of Crime Involvement and its Changes”, Integrated Developmental and Life-course
Theories of Offending icinde, ed. D. S., Farrington, New Brunswick: Routledge, 2005.

% John Hagan, Ron Levi, ve Ronit Dinovitzer, “The Symbolic Violence of the Crime-Immigration Nexus:
Migrant Mythologies in the America”, Criminology & Public Policy 7, sy 1 (2008): 95-112.; Jeffrey D. Morenoff
ve Avraham Astor, “Immigrant Assimilation and Crime: Generational Differences in Youth Violence in
Chicago”, Immigration and Crime: Race, Etnicity and Violance icinde, ed. Ramiro Martinez ve Abel Valenzuela,
2006, 36-63; Ruben Rumbaut ve Walter Ewing, The Myth of Immigrant Criminality and the Paradox of
Assimilation: Incarceration Rates Among Native and Foreign-Born Men (Immigration Policy Center, American

Immigration Law Foundation, 2007).
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kiyasla daha az suc isledigi Isvec'te istikrarh olarak gériilmektedir (Martens ve Holmberg
2005). Bu baglami verdikten sonra derlemedeki arastirmalarin bulgularina bakalim.
Melossi ve arkadaslar1 bu paradoksla paralel sekilde Italya'da ikinci neslin sug egilimini
daha fazla tespit etmistir. Ancak ikinci nesil gé¢cmenler yerlilerde daha fazla suc isleme

egilimi gdstermemektedir.*’

Beckley'in boylamsal arastirmasinda ikinci nesil gé¢menlerin ilk nesle nazaran daha
fazla sug riski tasidig1, ebeveyn gézetimi ve aile baglar1 gibi ailesel degiskenlerin bu farki
acikladigr desteklemistir.*® Leerkes ve arkadaslar1 da Hollanda'da yaptig1 arastirmasinda
benzer sekilde ikinci neslin daha fazla suc egilimi gosterdigini desteklemis ve
asimilasyonun neyi koruyup neyi degistirerek gerceklestiginin ¢cok 6nemli oldugunu
vurgulamistir.®” Van der Gaag da 5 Avrupa iilkesinde yaptig1 genclik arastirmasinda
gocmen genclerin yerlilerden yiiksek su¢ orani gosterdigini, birinci nesiltan ve
yerlilerden fazla suc egiliminin okul ortami, mahalle ortami ve yapisal sartlarla ilgili
dezavantajlar ile aciklanabildigini ortaya koymustur.”® Dikkat cekici diger bulgular ise
kendi toplumu ve ailesi ile kiiltiirel baglarini devam ettirmenin, evde anadilini
korumanin suctan koruyucu faktorler oldugu ve Onyarginin aksine Ortadogu
ilkelerinden gelen gocmenlerin Bati iilkelerinden gelen gécmenlere nazaran daha az
egilim gosterdigidir. Leerkes ve arkadaslar1 da benzer sekilde daha yiiksek gocmen
suclulugununun ev sahibi tilkedeki yapisal dezavantajlar1 ile aciklandigini; Bati
iilkelerinden gelen go¢menlere kiyasla, Orta Dogu, Asya ve Post-Komiinist tilkelerden
gelenlerin daha diisiik suc egiliminin koruyucu aile baglar1 ve anadili muhafaza etme ile
iliskili oldugunu ve ¢ok kiiltiirlii bir ortamin uzun vadede su¢ oranlarinin diismesine

katkida bulunabilecegini tespit etmistir.”

Uddin 6z-bildirim metodlu genclik arastirmasinda yerliler, birinci nesil ve ikinci
nesil gécmenler arasindaki sug farkliliklarinin bityiik Slciide sosyallesme ortami, alkol ve

okul ortami gibi hayat tarzina iliskin degiskenlerle aciklanabildigini tespit etmistir.”?

7 Melossi vd., “The Normality”.

8 Beckley, “Age At Immigration”.

¢ Leerkes vd., “Minority Paradoxes”.

70 Van der Gaag, “The Crime-Immigration Nexus”.
7! Leerkes vd., “Community multiculturalism”.

72 Uddin, “Explaining Adolescent”.
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Kardel ve Martens, Isvec'de yaptig1 boylamsal arastirmada hem yerlilere hem de ikinci
nesle gore ilk nesil gocmenlerin suca daha egilimli oldugunu ancak bunlarin agirlikla tek
seferlik suclar oldugu, ikinci neslin ise daha az egilimli oldugunu ancak bunlarin tekrarl
ve daha profesyonel suclulara déniistiigiinii tespit etmistir.”® Yani ilk nesle gore daha az
sayida gdcmen daha fazla sayida suca neden olmaktadir Bu noktada Isvec'in ikinci nesilde
daha fazla sug egilimi gostermemesinin nedenleri iizerine diistinmek faydali olacaktir.
Nistad arastirmasinda Isvecin diger Avrupa iilkelerinden ve ABD'den farkli olarak
uyguladig1 erken miidahale yontemlerinin ve Ozellikle anadilde egitim programinin

suctan koruyucu etkisinin belirleyici olduguna dikkat cekmistir.”*

21. yiizyllda Avrupa'ya goc edenlerin 6nemli bir kismini zorla yerinden edilmis
gocmenler olustururken, savas ya da catisma bolgelerinden gelen insanlarin sug isleme
riskinin daha vyiiksek olup olmadigi, iilkelerin politika olusturma ve destek
mekanizmalar1 acisindan kritik bir sorudur. Skardhamar ve arkadaslar1 tarafindan
Norvec ve Finlandiya'da gerceklestirilen ve derlememizde yer alan bir arastirmada;
Afrika iilkeleri, Iran, eski Yugoslavya, Afganistan, Kuzey Amerika, Bati Avrupa ve
Cin’den gelen gocmen gruplarinin sug egilimleri karsilastirilmis ve savas ya da catisma
bolgelerinden gelen go¢menlerin hem siddet hem de malvarligina kars: islenen suglarda
daha yiiksek oranlar sergiledigi tespit edilmistir.”> Becker ise, savas travmasi yasamis
bireylerin siddet suclarina karisma olasiliginin arttigini, ancak malvarligina karsi suglar
icin bu tiir bir iliski bulunmadigini belirtmistir.” Ote yandan, Killias'in [svicre'de eski
Yugoslavya'dan gelen gocmenlerle ilgili arastirmalarinda, ¢atisma deneyiminin sug
isleme riskini artirdigina dair bir kanit bulunmamaistir. Savas travmasi siddet egilimini
kismen artirsa da go¢ deneyiminden sonra ev sahibi iilkedeki sartlar ve baglardan daha

belirleyici degildir.””

Bir bolgede goemen suclulugu incelenirken su sorular sikca giindeme gelmektedir:
"Gocmenler sug isleme egiliminde olduklar icin mi yiiksek suc oranina sahip kenar

mabhallelere yerlesiyorlar, yoksa bu mahallelere yerlestirildiklerinden dolayr mi sug riski

73 Johan Kardell ve Peter L. Martens. “Are Children of Immigrants Born in Sweden More Law-Abiding Than
Immigrants? A Reconsideration.” Race and Justice 3, sy 3 (2013): 167-189.

74 Nistad, “Welfare Against Crime”.
75 Skardhamar vd., “Immigrant Crime”.
76 Becker, “Correlates of War?”.

77 Killias vd., “Imported Violence?”; Killias ve Lukash, “Migration, not Migrants”.
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artiyor? Yerlestikleri bolgedeki gocmen yogunlugu sug egilimlerini etkiler mi?" Huang
ve Kvasnicka'nin yaptig1 boylamsal arastirmada, 2015'teki miilteci dalgasinin ardindan
miiltecilerin merkezden uzak alanlara mecburi olarak yerlestirilmelerinin Almanlara
kars1 islenen sug oranlarina etkisi incelenmistir.”® Sonuglar, yerlesme yapilar1 ve cinsiyet
fark etmeksizin, miilteciler tarafindan Almanlarin magdur edilmesi ile miilteci gécii
arasinda hicbir sug¢ tipi acisindan bir iliski tespit edememistir. Ayrica, merkezden uzak
alanlara yerlestirilme ile go¢men suclulugu arasinda negatif bir iliski bulunmustur, ancak

bu iliskinin nedenleri daha fazla arastirma gerektirmektedir.

Derlemenin gécmen suclulugu teorilerine iliskin bulgularina bakildiginda
gocmenlerin belli bir bolgenin su¢ oranini arttirip arttirmamasina iliskin literatiirdeki

teorik argiimanlar sdyle genellenebilir’:

1. Su¢ isleme karari, suctan elde edilecek potansiyel kazanclar, yakalanma ve
cezalandirilma olasilig1 ve yasal isgiicii piyasasinda mevcut firsatlar arasindaki teraziye
gore verilir. Dolayisiyla gocmenlerin mesru is imkanlarina ve refaha daha rahat
erisebildikleri yerde daha az suca meyleder ve sug, yasal haklarin1 kaybetme maliyeti ile

suctan elde edilecek kazang arasindaki denge ile aciklanir.

2. Gocmenler cogunlukla onleyici kolluk uygulamalari ve sinir yasalarinin
uygulanmasi baglaminda kriminalize edilmektedirler. Yasalarin imkan verdigi mesru
istithdam ve sosyal haklar1 daraldikca suca itilmektedirler; bir kere sisteme girdiklerinde

de cikis1 olmamaktadir.

3. G6é¢men akisi vardiklar: bélgenin sosyal aglarini ve 6rgiitlenme yapisini bozarak
dinamik bir diizensizlige neden olmaktadir. Bu nedenle klasik kontrol mekanizmalar

bireyleri suctan alikoyma islevini yerine getirememektedir.

4. Go¢menler vardiklar1 bolgeye kendi sosyal aglarini da getirerek bolgeyi hem
ekonomik hem de sosyal acidan canlandirmakta, bu yolla yeni 6rgiitlenme bicimleri

kurulmasini saglayarak sucu azaltmaktadir.

5. Gocmenler kiiltiirel farklilik nedeniyle yeni geldikleri kiiltiir ve biirokrasi ile

catisma yasamakta ve bu gerilim dezavantajli kosullarla birlesip suca neden olmaktadir.

78Y. Huang ve M. Kvasnicka, “Immigration and Crimes Against Natives: The 2015 Refugee Crisis in Germany”
IZA Discussion Paper Series, 12469, Institute of Labor Economics, 2019.

79 Bityiikcoskun Atsizelti, Avrupa'da Gocmen Suglulugu.
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6. Cokkiiltiirliliik enformel sosyal kontrol mekanizmalarini arttirmak yoluyla

gerilimi azaltmakta ve boylece sucu azaltmaktadir.

Derlemedeki calismalarda Sosyal Diizensizlik Teorisi'nin®® neredeyse hic test
edilmedigi, demografik degiskenlerin ardindan en cok Ekonomik Model’e iliskin
argiimanlarin incelendigi gériilmektedir. Ekonomik Model zamanla gelistirilmis ve zayif
noktalari, diger degiskenlerin eklenmesiyle giiclendirilmistir. Bu modeli test eden
arastirmalarin cogunlukla teoriyi destekleyen sonuclar elde ettigi dikkat cekmektedir. Bu
calismalardan dortte tici hem siddet suglarini hem de malvarligina karst suclari
incelemisken, digerleri yalnizca belirli sug tiirlerine (cogunlukla malvarligina kars:
suclar) odaklanmistir. Bulgular, g¢menlerin yasal istthdam bulabildigi, daha esnek is
piyasalarina sahip ve ekonomik olarak daha giicli bolgelerde suc¢ oranlarinin
disebilecegini; ancak aksi durumda, gocmen sug oranlarinin yerlilerden daha yiiksek
olabilecegini tutarli bir sekilde ortaya koymustur. Bu bulgularin iki temel sinirlilig:
bulunmaktadir. ik olarak, su¢c oranlarinin ve diizensiz gé¢cmen niifus hareketlerinin
dogru tahmin edilmesi bu teori a¢isindan kritik 6neme sahiptir. Heniiz baskin bir tahmin
yontemi gelistirilmemis olsa da zamanla daha gelismis istatistiksel yontemlerin
kullanildig1 gériilmektedir. Ikinci olarak, modele eklenen bazi unsurlara ragmen, hala
makroekonomik degiskenlerle sucun aciklanmasi iizerinde durulmakta ve gé¢cmenlerin
sosyal varlik olarak yerlestikleri bolgelerdeki yasam dinamikleri, sosyal etkilesimleri ile
ozellikle geng yasta go¢ eden veya ev sahibi iilkede dogan gocmenleri sekillendiren

etmenler goz ard1 edilmektedir.

Ekonomik Model, makro bir teori oldugu icin resmi verilerle 6l¢iilmesi daha kolay
ve anlasilirdir; ancak bu resmi verilerin gélgede biraktig: alanlar, istatistiksel tahmin
yontemleri ile birlestirildiginde daha giivenilir kanitlar sunmaktadir. Derlemede
Ekonomik Model'i fail 6z-bildirim anketi ile dlcen tek calisma, Papadopoulos'un
gocmenlik ile malvarligina ve siddet suglari arasindaki iliskiyi aciklayan olasi
degiskenleri ve gdcmenlerle yerlilerin sucu bildirme davranisindaki farklari birey
diizeyinde inceledigi ¢calismadir.®* Eksik suc bildirimlerinin yaratabilecegi hata payim
azaltmak icin cesitli istatistiksel yontemler kullanilmistir. Papadopoulosun modeli,

klasik ekonomik modelin aksine yalnizca isgiicii piyasast c¢iktilar: ile sinirli kalmayip,

80 Bityiikcoskun Atsizelti, Avrupa'da Gogmen Suglulugu.

81 Papadopoulos, “Immigration Status”.
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gocmenlerin farkl risk alma egilimlerini de dahil etmistir. Bulgular, gocmenlerin sug
egilimlerinin farkli bolgelerde farkli sonuglar verdigini, genel olarak daha diisiik gd¢men
sucluluguna dair anlaml bir fark bulunmadigini, demografik faktérler kontrol
edildiginde gocmenlik ile sug¢ arasindaki iliskinin negatif oldugunu ve gécmenlerin sug
bildirme egilimlerinin yerlilerden diisiik olmadigin1 gostermistir. Ayrica, gé¢cmenlik
statiisiiniin malvarligina kars: suclar tizerindeki etkisinin, go¢menlerin yasadig1 blgenin
sosyo-ekonomik durumu ve ait olduklar1 etnik grup gibi degiskenlere bagli olarak
farklilik gosterdigi tespit edilmistir. Arastirmacilar, gé¢menlerin genellikle sosyal
nedenlerle kendi etnik mahallelerine veya maddi sebeplerden dolay1 su¢ oranlarinin daha
yiiksek oldugu mahallelere yerlestiklerini ve resmi panel verilerin®’, yerlesim yeri
secimini ve su¢ davramisimi etkileyebilecek diger olasi degiskenleri g6zden

kagcirabilecegini belirtmislerdir.

En cok test edilen ikinci teorik yaklasim Marjinalizasyon Tezi'dir. Bu tez
gocmenlerin hayatlarint mesru yollardan idame ettirme firsatlar1 engellenmisse ve
kendilerine bu firsatlar1 saglayacak arkalarinda bir gé¢men toplulugu ag1 da yoksa suc
islemeye meyledeceklerini, gocmenligin yasadisi hile getirilmesinin ve kisitlayici
politikalarin onlar1 suca ittigini iddia eder.®® Derlemede bu tez, hem boylamsal hem de
retrospektif olarak farkli tasarimlarda yiriitilen arastirmalarda genellikle
desteklenmistir. Sinirdist edilme riskinin tek basina caydirici bir etkiye sahip olmadig:
iddiasi, hem dogrudan bu teoriyi test eden calismalarda hem de diger arastirmalarda
dogrulanmaktadir.** Avrupa'da sinir politikalarinin giderek sikilastigi ve yasadist
gocmenligin arttig1 bir dénemde, bu bulgunun daha kapsamli ve derinlemesine
arastirmalarla desteklenmesi biiyiikk 6nem tasimaktadir. Devletler politika olustururken
diizensiz gécmenligin Onlenemez artisini da géz 6niinde bulundurarak gég¢menlerin
sadece sert sinirdisi yasalar ile suctan alikoyamayacagi, sosyal politikalara harcayacag:
maliyet ile ceza adalet sistemine harcayacagi maliyet arasindaki dengeyi iyice analiz

etmelidir.

82 Panel veri; ayni deneklerin zaman i¢indeki élciimleri iceren ve bireyler, iilkeler, firmalar, hane halklar1 gibi
birimlere ait yatay kesit gézlemlerin, belli bir donemde bir araya getirilmesi olarak taniyan verilerdir.

8 Biiyiikcoskun Atsizelti, Avrupa'da Gocmen Suclulugu, 126.

84 Bkz. Beckley, “Deterrence Versus Marginalization”; Maghularia ve Uebelmesser, “Do Immigrants Affect

Crime?”; Papadopoulos, “Immigration Status”.
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En c¢ok test edilen iiciincii teori, Catisma Teorileri icinde 6zel olarak Kiiltiirel
Teori'dir.¥® Arastirmalar, goéc eden bireylerin, geldikleri toplum ile &dnceki
toplumlarindaki normlar arasinda ya da ikinci nesil acisindan aileleriyle biiyiidiikleri
toplum arasindaki norm ¢atismasinin, suca iten giiclii bir etkisi olmadigini ortaya
koymaktadir.®® Bunun vyerine, kiiltiirel normlarim1 koruyup yeni topluma da uyum
saglayamayan yetiskinler ve aile baglar1 zayif olup kiiltiirel catismayi aile icinde yasayan
genclerin suca yonelme egiliminde olabilecegi bulunmustur. Bu da suca meyletme
yolunda kiiltiirel farkliliktan cok entegrasyon politikalarinin ve kendi kiiltiiriinii de
muhafaza etmelerine imkan saglayarak gocmen toplulugu icermenin énemine isaret

etmektedir.

Kriminoloji literatiiriinde entegrasyon, uzun siire boyunca sucu engelleyen olumlu
bir degisken olarak kabul edilmistir. Ancak yapilan arastirmalar, entegrasyonun
dogrudan sucu 6nleyen bir unsur olmadigini, gerceklestigi baglama ve kosullara bagh
olarak ¢ok farkli sonuglar verebilecegini ortaya koymustur. Bu nedenle psikolojide ortaya
cikan “kiiltiirlesme” kavrami onun yerini almaya baglamistir. Kiiltiirel uyum ile sapma
davranislar1 arasindaki karmasik iliskiye dair 6nemli bir tartisma alani olan Kiiltiirlesme
Teorisi®” ve bu teoriden gelistirilen diger hipotezler de derlememizde test edilen teorik
yaklasimlar arasindadir. Nesil konusunda 6nceki paragraflarda bahsettigimiz bulgular
cogunlukla bu teorik zeminde calisilmistir. Derlemede bireysel diizeyde, ebeveynlerle
yasanan ¢atismalar, gozetim eksikligi ve suclu akranlarla olan iliskiler sug riskini artiran
unsurlar olarak 6ne cikarken; gécmenlerin entegrasyona direnc olarak algilanan evde
kendi dillerini konusmalar1 ya da kapal1 sosyal aglar icinde yasamalarinin aslinda onlar1

suctan koruyan etkenler oldugu desteklenmistir.®

Literatiirde belirli bir teoriyle sinirli kalmayan, ancak arastirmalarda en fazla destek
bulan makro ve mikro diizeydeki aciklayici degiskenlere g6z atalim. Suc oranlarinmi
artirabilecegi kanitlanmis degiskenler arasinda, mesru is firsatlarinin bulunmamasi, kati

isgiicii piyasasi, ayrimct kolluk kuvvetleri ve ceza adalet sisteminin sistematik ayrimciligi

8 Bityiikcoskun Atsizelti, Avrupa'da Gocmen Suclulugu, 129-133.

86 Killias vd., “Imported Violence?”.

% John W. Berry, “Immigration, Acculturation, and Adaptation”, Applied Psychology (John Wiley ve Sons Ltd.)
46, sy 1(1997): 5-34.

88 Bkz. Leerkes, “Community Multiculturalism”; Papandreou, “Children of Immigrants”; Veen vd., “Moroccan

Adolescent”; van der Gaag, “The Crime-Immigration Nexus”.
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yer almaktadir®. Go¢men topluluklarinin gelismemis iilkelerden gelmesi, etnik koken ve
diisiik egitim diizeyi gibi faktérler, tek basina aciklayici bir rol oynamamakta, ev sahibi
iilkenin kosullarina bagh olarak farkli sonuclar dogurmaktadir. Bireysel diizeydeki mikro
degiskenler incelendiginde, ozellikle ikinci nesil gé¢men cocuklar {izerinde yapilan
calismalarda suc egilimini artirdigi en cok desteklenen risk faktdrleri arasinda
ebeveynlerle olumsuz iliskiler, ebeveyn gozetiminin yetersizligi, riskli akranlarla
arkadaslik iliskileri ve okul ortaminda firsatlarin kisitlandigina dair alg1 yer almaktadir.”
Derleme kapsamindaki arastirmalardan cocuk ve genc Orneklemini ele alan
arastirmalarda 6ne cikan bireysel su¢ riski faktérleri ise; ebeveyn ile iliskinin kiiltiirel
catisma veya ebeveynlerin cok yogun calismasi gibi nedenlerle zayif olmasi, diisitk
ebeveyn gozetimi, riskli akranlarla birliktelik, irk¢iliga maruz kalma ve disiik okul
basarisi iken suctan alikoyan faktorler kapsayici okul akran baglari, dindarlik, ebeveyn
gozetimidir.”
3.2. Arastirmanin Yontemi, Veri Kaynagi ve Analiz Birimi

Goéemen suclulugu alaninda tiim sosyal bilimler disiplinlerinde oldugu gibi faydal ve
dogru sorular1 sormak kadar soruya uygun yontemlerle arastirmay1 yapmak da kritik
6nem arz etmektedir. Soruya uygun yontemler tercih edilmezse sonuclarin giivenilirligi

ve bilimselligi zedelenebilir.

Arastirmanin zaman boyutu ii¢ kategoride incelenir. Boylamsal ¢calismalar davranist
belli bir tarihte baslayip ileriye dogru diizenli olarak takip eder. Kesitsel calismalar belirli
bir tarihteki mevcut durumu gozlemler. Retrospektif calismalar ise simdiden ge¢mise
doéniik incelemeleri ifade eder.”? Uzun siirede olusan davranis ériintiilerinin izlenmesi ve
iliskilerin tespit edilmesinde boylamsal arastirmalar kesitsel arastirmalara goére daha
giivenilir sonuclar vadetmektedir. Maxfield ve Babbie gibi pek c¢ok yontem bilimdi

kriminolojide kesitsel arastirmalardan yola ¢ikilarak risk degerlendirmesi yapilmasinin

8 Bu degiskeni hem makro hem de mikro olarak sinayan arastirmalar mevcuttur.

% Diisiik sosyoekonomik durum da desteklense de okul basarisi araciligiyla etkisi degisebilmektedir Bkz. Jonas
Ring ve Robert Svensson. “Social Class and Criminality Among Young People: A Study Considering the Effects
of School Achievement as a Mediating Factor on the Basis of Swedish Register and Self-Report Data.” Journal
of Scandinavian Studies in Criminology and Crime Prevention 8, sy 2) (2007): 210-233.

%1 Bkz. Beckley, “Age At Immigration”; Killias ve Lukash, “Migration, not Migrants”; Ring ve Svensson “Social

Class”; Salmi vd., “Correlates of Immigrant”.

2 Maxfield, “Measuring Crime”, 96-105.
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dogru olmadig1 ve nedensel sonuglar ¢ikarilamayacagini savunmaktadir.”® Ancak tespitte
bulunmak ve bazi acilardan kesfedici arastirmalar yapmak miimkiindiir. Bu nedenle
arastirmalarin zaman boyutu sonuglarinin nedensellige dair yorumlar: ve giivenilirligi
bakimindan 6nem arz eder. Derlemede nicel yontemler kullanan 81 arastirmadan 53
tanesi zaman bakimindan boylamsal arastirma yontemine sahiptir. En yaygin goriilen
tiirleri ise trend, panel veri ve kohort calismasidir. Ozel olarak goc ve sucun iliskili olup
olmadigini arastiran 40 boylamsal arastirmanin 13’ii go¢menlik ile su¢ arasinda pozitif
bir iligski oldugunu, 151 negatif bir iligski oldugunu; kalani ise sosyal politikalardaki
eksiklik, ayrimcilik, gelir adaletsizligi gibi ev sahibi iilkede etkilesime girilen pek ¢ok
arac1 degiskene bagli olarak degistigini, go¢men olmanin belirleyici olmadigini
desteklemektedir. Boylamsal arastirmalar1 daha giivenilir bir grup olarak kabul edip
bulgularin1 yorumladigimizda bu sayilar bize Avrupa'da iilkelerin gécmenlere iliskin
resmi statii siireclerine, istthdam olanaklarina, entegrasyon politikalarina, parcalanmis
aile yapisinin yaygin oldugu bir grup ise bunun getirdigi risklere ve 6nlemlere kadar pek

cok risk faktoriiniin suc oranlarini etkileyecegini gstermektedir.

Gog ve suc iliskisi lizerine yapilan arastirmalarda kullanilan veri kaynaginin,
arastirma sorularini ne derece yanitlayabildigi 6nemli bir tartisma konusudur. Polisteki
stipheli kayitlari, mahkemelerin sucun kesinlestigine dair mahktmiyet verileri ve resmi
kayitlardaki yanlhiligi 6nlemek amaciyla bireylere fail ya da magdur olma tecriibelerinin
soruldugu 6z-bildirim anketleri bu arastirmalarda sikca kullanilan veri tiirleridir.
Danimarka'da yapilan bir sistematik derlemede, goé¢ ve suc iliskisi arastirmalarinda
kullanilan veri tiirlerinin, ele alinan sug tiiriine gore degisiklik gosterip gostermedigi
incelenmistir. Bu calisma, polis verileri ile 6z-bildirim anketlerine dayali arastirmalar
arasinda 6nemli farkliliklar bulundugunu ve genel bir sonu¢ c¢ikarilamayacagini ortaya
koymustur. Ozellikle belirli degiskenler kontrol edildiginde, 6z-bildirim ¢alismalarinin
%75'1 goemen kokenli olmakla suc arasinda bir iligki bulmazken, resmi kayitlara dayanan

calismalar gen¢ goc¢menlerin sugla iliskilendirildigini gostermistir.” Literatiirde,

3 Maxfield ve Babbie, “Measuring Crime”, 99.
%4 Christian Klement, “Studies of Immigrant Crime in Denmark”, Journal of Scandinavian Studies in Criminology

and Crime Prevention, 2019.
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kullanilan veri kaynaginin gécmen sugluluguna dair bulgularda degisiklik

yaratabilecegini gdsteren baska arastirmalar da mevcuttur.”

Derlemenin bulgularini bu gézle degerlendirirsek arastirmalarin kullandig: veriler
soyle sayilabillir: polis verisi, jandarma ve sahil/sinir koruma teskilatlar1 verisi, adalet
bakanligi mahkeme verisi, infaz kurumlar1 verisi, tutukevi verisi, i¢ isleri bakanlig
verileri (Mahkeme ve infaz kurumlar ile entegredir), 6z-bildirim anket verileri ve
devletlerden istatistik toplayarak birlestiren Birlesmis Milletler veya Avrupa Konseyi
verileri. Polis verileri ve 6z-bildirim anketi verileri haric tiim veriler “resmi veri” adi
altinda toplanmistir. Derleme kapsamindaki 81 nicel arastirmadan 40 tanesi adalet
bakanligindan veya i¢ isleri bakanligindan alinan tutuklama, mahktmiyet ya da infaz
verilerini kullanmis, 23 tanesi “polisten alinan siipheli sifatiyla sorusturma kaydi
bulunma” verisini, 11 tanesi sadece anket verisi, 7 tanesi hem anket verisini ve hem de

bir resmi veri kaynagini birlikte kullanmistir.

Derlemedeki ispanya’da cocuk sucluluk oraninin diismesinde gé¢cmen cocuklarin
etkisini ve aciklayici faktorleri arastiran Fernindez-Molina ve Gutiérrez arastirmasinda
anket verilerinde gdé¢men c¢ocuklarin su¢ oraninin ayni: demografik 6zelliklerdeki
akranlar ile esit oldugunu ancak polis verilerinde daha yiiksek gériindiiglinii tespit
etmistir.’® Papandreou da Yunanistan'da malvarligina kars: islenen suclar harig
yukaridaki arastirmaciyla benzer bir sonu¢ bulmustur ancak malvarligina kars: suclarda
farkli veri kaynaklar1 kullanmak sonuglar1 degistirmemistir.”” Leerkes ve arkadaslari
Hollanda'da iki farkl etnisiteden gocmen grubunun sug egilimlerini hem polis hem de
6z-bildirim anketi verisi kullanarak karsilastirdiklar1 arastirmalarinda polis verisindeki
oranlarin anket verisinden 1.6 ile 3.6 kat arasinda fazla gosterdigini tespit etmistir.”®
Birlikte degerlendirildiginde resmi verilerde go¢men suclulugunun cesitli nedenlerle
daha fazla goriinebilecegine iliskin literatiirdeki iddialar1 destekleyen bazi bulgular

oldugu goriilmektedir.

% Bell ve Machin “Crime and Immigration”; Klement “Studies of Immigrant”; Kubrin ve Ousey, “Immigration
and Crime”, 35-39; Leerkes vd., “Minority Paradoxes”.

% Fernandez-Molina ve Gutiérrez, “Juvenile Crime Drop”.
7 Papandreu, “Children of Immigrants”.

%8 Leerkes vd., “Minority Paradoxes”.

51



DiHA Gocemen Suclulugu: Dogru Sorular: Sormak

Sonuc¢

“Go¢men suclulugu” seklinde kavramsallastirilan alanda bu derlemenin en énemli
bulgusu goc ile sug iliskisinin karmasik bir olgu oldugudur. Bu sistematik derlemenin
tim sinirhiliklar ile birlikte gosterdigi gécmenleri sug islemeye gotiiren yolu, biyiik
Olciide gocmenlerin ev sahibi toplumla girdikleri etkilesim ve yapisal kosullara
gelistirdikleri tepkinin belirledigidir. Bu siirec tek bir degiskene bagl olmayip ekonomik
ve sosyal dezavantajlarin bir araya gelmesi ile olusmaktadir. Bu dezavantajlarin
olabildigince kontrol edilmesi ve miidahale edilmezse yol agma ihtimali olan risklerin
fark edilmesi politika yapicilar bakimindan oldukca hayati 6nem arz etmektedir. Avrupa
genelinde ikinci nesil gocmenlerin gé¢ deneyimini yasayan ebeveynlerinden daha fazla
suca karistig1 g6z oniinde bulunduruldugunda gelecek risklerin 6nlenmesinin Tiirkiye
gibi gocmen yogunlugu hizli sekilde artan bir iilke icin 6nemi biiyiiktiir. Bu bakimdan
ilk adimlar gécmen gruplari demografik 6zellikleri ve kiiltiirel yapisiyla birlikte
gercekten tanimaya cahismaktir. Ikinci olarak riskleri tespit edecek sorulari sormak ve
sosyal politikalardaki bosluklar ve ihmallerin 6niine gecerek erken miidahale
programlari gelistirmek ve bunlarin etkinligini siirekli takip etmektir. Su¢ bir sonugc olup
bu sonucu engellemek icin 6zneyi degil riskleri yok etmeye donitkk Onlemler

gerekmektedir.
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A Brief Overview of the Nature of Law in the Context of Legal Plurality

Abstract: It is stated that the main objective of legal anthropology is to examine the
concept of legal plurality, which deals with the coexistence of non-state law and state
law. In other words, the main focus of legal anthropology is the concept of legal plurality,
which examines the interaction of various legal systems in a single social space and
focuses on different conceptions of law. In this respect, the issue of legal plurality, which
is at the center of legal anthropology as well as this article, necessarily raises the question
of what law is. Therefore, the main problem that comes forward when the subject of
legal plurality is introduced is what is the difference between law and social normative
orders. This problem essentially stems from the debate on whether law can exist in
stateless societies. If the existence of law in stateless societies is accepted, it becomes
necessary to talk about legal plurality. This is because stateless societies, surrounded first
by colonizers and now by the nation-state, will be subject to more than one law, in other
words, legal plurality will have emerged. Within the framework of this theme, the article
will discuss the central issue of legal anthropology, legal plurality and the question of
what law is in this context.
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Extended Summary

Europe, which met the rest of the world through colonial activities, encountered a
number of indigenous tribes and peoples. The discipline of anthropology emerged as a
result of studies of these indigenous peoples. Anthropological studies were first written
by travelers, explorers, and colonial administrators outside the academy, and later
institutionalized as an independent discipline within academic circles. Although
anthropology was initially defined as a discipline that studied the natural history of
humanity, over time a tendency to study the anatomical and biological characteristics of
human beings became widespread. This trend gave rise to the sub-discipline of biological
anthropology. Later, with the growth of social and cultural anthropological research, the
classical definition of ‘all the sciences that study human beings’ became widespread. Legal
anthropology, on the other hand, is a sub-discipline that deals with the identification,
definition and analysis of the procedures and institutions that help to ensure the
continuity of the social practical balance or order, that is, the ways of calming frictions
and settling disputes that take place in a social field. Although the origins of this sub-
discipline are attributed to Henry J.S. Maine’s Ancient Law, many anthropologists trace
the emergence of legal anthropology to Bronislaw Malinowski’s functionalism.
However, as Kovler aptly emphasizes, the anthropology of law is not only a discipline
preoccupied with the past and based on law and ethnography; it is also - and more so - a
discipline concerned with the interaction of modern state law and non-state law. From
this point of view, Bocharov stated that the main purpose of legal anthropology is to
examine the notion of legal plurality, which deals with the coexistence of non-state law
and state law. In other words, the primary focus of legal anthropology is the notion of
legal plurality, which examines the interaction of various legal systems in a single social
space and focuses on different conceptions of law. The issue of legal plurality, which is
at the center of this article as well as legal anthropology, necessarily raises the question
of what law is. This is because elaborating on legal plurality requires an independent
definition of law. For this reason, the main problem that comes to the fore when entering
the subject of legal plurality is the following question: “What is the difference between
law and social normative orders?” This problem essentially stems from the debate on
whether law can exist in stateless societies. If the existence of law in stateless societies is
accepted, it becomes necessary to elaborate on legal plurality. Because stateless societies,

which were first under the influence of the colonialists and now surrounded by the
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nation-state, will be subject to more than one law, in other words, legal plurality will
have emerged. In fact, the attribution of law to stateless societies would simultaneously
bring up the rejection of the view of legal centralism. Within the framework of these
issues, legal plurality and the nature of law will be discoursed in this article. In the article,
first, legal plurality will be discussed in general terms, and then the nature of law will be
addressed. Consequently, in our view, “law should be defined according to its function,
not its form, i.e. we need to understand the regulations, sociological realities and cultural
mechanisms that enable law to be enforced.” Therefore, “what we need to look at are the
means by which order and continuity are maintained.” But our findings won't be entirely
in the form of familiar institutional structures. As put forward by a notable researcher,
“as soon as we begin to turn our attention to the procedures by which people resolve
disputes, end conflicts, and control violence, the (...) features of our legal system (courts,
laws) become exemplars, not standards, of cultural experience in the legal field.” These
explanations show that efforts to make sense of law based on the analysis of the
institutional structure of the legal centralist and therefore legal positivist approach
should be avoided. For, just as ‘rules are the historical children of ancient traditions’,
judicial procedures and institutions are also the result of historical practices. In other
words, procedures and institutions, such as laws, and ultimately the law as a combination
of these, are historical. In this respect, laws, procedures, institutions and law as a whole
are, in evolutionary terms, ‘preserved or transformed as a result of the activity of natural
selection’. In a nutshell, "Why do people obey rules? Under what conditions do rules gain,
maintain and lose social acceptance?’ are related to this possibility, and answering these
questions will make a significant contribution to our understanding of law. Because it
should not be forgotten that “understanding the nature of law depends on the study of

human beings and human tendencies.”
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Ubi societas, ibi ius

Giris

Sémiirgecilik faaliyetlerinin neticesinde diinyanin geriye kalaniyla tanisan Avrupa, bu
stirec icinde birtakim yerli kabile ve halklarla karsilasmistir. Karsilastiklar: bu yerlilere
iliskin yapilan incelemeler neticesinde antropoloji disiplini tebariiz etmistir.
Antropolojik arastirmalar ilkin akademi disinda seyyah, kasif ve sémiirge idarecilerince
kaleme alinmis; sonralar1 ise akademik cevreler dahilinde miistakil bir disiplin olarak

kurumsallasmistir.!

Antropoloji, onceleri insanligin dogal tarihini arastiran bir disiplin olarak
tanimlanmissa da zamanla insanin anatomik ve biyolojik 6zelliklerini arastiran bir egilim
yayginlik kazanmistir. Bu egilim biyolojik antropoloji alt-disiplinini gelistirmistir.
Takiben toplumsal ve kiiltiirel antropoloji arastirmalarinin artmasiyla antropolojinin
klasiklesen tamimi olan “insani inceleyen bilimler biitiinii” seklindeki tanim yayginlik

kazanmuistir.?

Hukuk antropolojisi ise bir toplumsal alan icinde cereyan eden siirtiismeleri
yatistirma ve uyusmazliklari sulha kavusturma yollarininin yani toplumsal pratik
dengenin veya diizenligin devamliligini* saglamaya yarayan usul ve kurumlarin tespiti,
tanimlanmas1 ve analiziyle mesgul olan bir alt-disiplindir.> Bu alt-disiplinin kékenleri

Henry ].S. Maine'nin Ancient Law (Antik Hukuk) eserine nispet edilse de bircok

! Gulbenkian Komisyonu, Sosyal Bilimleri Agin: Sosyal Bilimlerin Yeniden Yapilanmas: Uzerine Rapor,
cev. Sirin Tekeli, 12. bs (istanbul: Metis Yaynlar1, 2018), 30.

% Petit Robert, “Anthropologie”, icinde Dictionnaire de la langue Francaise, t.y.; Cahit Can, Hukuk
Sosyolojisinin Antropolojik Temelleri, 4. bs (Istanbul: Pinhan Yayincilik, 2021), 28.

* Can, Hukuk Sosyolojisinin Antropolojik Temelleri, 28.

* Unutulmamali ki s6zii edilen bu devamlilik bir bina gibi statik degil bir canli organizma gibi dinamiktir.
Bu hususta bkz. A. R. Radcliffe-Brown, “Toplumsal Yap1”, i¢inde Hukuk Felsefesi ve Sosyolojisi Arkivi,
cev. Mehmet Tevfik Ozcan, c. 1 (Istanbul: Istanbul Barosu Yaynlari, 1993), 124. Sozii edilen devamlilik
oziinde hukukun yeniden iiretimidir ve bu yeniden iiretim anlagmazlik hallerinde “kurallarin agiklanmas
ve yeniden formiile edilmesi ile biiyiik él¢iide miimkiin olmaktadr”; Simon Roberts, Diizen ve Kargasa:
Hulkuk Antropolojisine Giris, gev. A. Erkan Koca, 1. bs (Ankara: Birlesik Yayinevi, 2017), 190.

5 Klaus-Friedrich Koch, “Hukuk ve Antropoloji: Disiplinlerarasi Arastirma Ustiine Notlar”, cev. Mehmet
Tevfik Ozcan, Istanbul Hukuk Fakiiltesi Mecmuast LIV, sy 1-4 (1994): 436. Benzer bir izah ve Malinowski
islevselligi icin bkz. Roberts, Diizen ve Kargasa: Hukuk Antropolojisine Girig, 190.
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antropolog hukuk antropolojisinin ortaya ¢ikisin1 Bronislaw Malinowski'nin iglevselciligi

ile baslatir.®

Bununla beraber Kovler'in isabetle vurguladig iizere, hukuk antropolojisi salt olarak
gecmisle mesgul, hukuk ve etnografyaya dayanan bir disiplin degil; ayni esnada -ve daha
ziyade- modern devlet hukuku ile devlet-disi hukukun etkilesimini konu alan bir
disiplindir.” Buradan hareketle Bogarov, hukuk antropolojisinin esas amacinin devlet-
dis1 hukuk ile devlet hukukunun bir aradaligiyla ilgilenen hukuki ¢cogulluk mefhumunu
irdelemek oldugunu ifade etmistir. Baska bir deyisle hukuk antropolojisinin iizerinde
durdugu hususlarin basinda, muhtelif hukuk sistemlerinin tek bir toplumsal alanda
etkilesimlerini inceleyen ve farkli hukuk kavrayislari iizerine egilen hukuki cogulluk

mefhumu vardir.®

Hukuk antropolojisinin oldugu kadar bu makalenin de merkezinde olan hukuki
cogulluk meselesi zorunlu olarak hukukun neligi sorununu giindeme getirir. Zira hukuki
cogulluktan bahsetmek icin miistakil bir hukuk tanimi gerekir. Bu nedenle hukuki
cogulluk konusuna girerken 6ne ¢ikan temel sorun hukuk ile toplumsal normatif

diizenleri arasindaki farkin ne oldugu meselesidir.’

Bu sorun esasen devletsiz toplumlarda hukukun var olup olamayacag: tartismasindan
kaynaklanir. Sayet devletsiz toplumlarda hukukun varhiginin kabul edilirse hukuki
cogulluktan bahsetmek zaruri hale gelir. Zira ilkin sémiirgecilerin etkisi altinda kalan
simdi ise ulus-devlet tarafindan kusatilan devletsiz toplumlar birden ¢cok hukuka tabi
kalmis olacak yani hukuki cogulluk durumu ortaya ¢cikmis olacaktir. Esasen devletsiz
toplumlara hukuk atfedilmesi eszamanl olarak hukuki merkeziyetcilik goriisiiniin

reddini de glindeme getirecektir.

¢ Viktor V. Bogarov, Hukuk Antropolojisi: Yazili Olmayan Kanun, gev. Eva Gurbanova, 1. bs (Istanbul:
Dogu Kiitiiphanesi, 2020), 137.

7 Anatonnii Kosnep (Anatoly Kovler), Aumpononoeus npasa (Hukuk Antropolojisi), 3. bs (Moskova:
WsnarensctBo Hopma, 2001), 23; Bogarov, Hukuk Antropolojisi: Yazili Olmayan Kanun, 140.

8 Bogarov, Hukuk Antropolojisi: Yazili Olmayan Kanun, 140. Benzer sekilde Saim Uye, hukuk antropolojisi
ve sosyolojisi disiplinlerinin hukuk teorisine en 6nemli katkilardan birinin “hukuki ¢ogulluk” methumunu
ortaya koymus olmalarii zikreder; Saim Uye, Teoride ve Pratikte Hukuki Cogulluk (1. bs, Turhan Kitabevi
2013) VL.

° Hasan Serdar Hos, “Hukuki Cogulluk”, i¢inde Hukuk Felsefesi ve Sosyolojisi Arkivi, c. 26 (Istanbul:
Istanbul Barosu Yaynlari, 2014), 181.

1 Duygu Hatipoglu Aydmn, “Hukuki Cogullukta Tktidar Problemi”, Istanbul Hukuk Fakiiltesi Mecmuast
LXXIL sy 1 (2014): 503.
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Zikredilen bu hususlar cercevesinde hukuk antropolojisinin merkezi konusu olan
hukuki ¢cogulluk ve bu baglamda hukukun neligi sorunu makale dahilinde ele alinacaktir.
Makalede 6ncelikle hukuki cogulluk genel hatlariyla ele alinacak akabinde ise hukukun

neligi sorununa deginilecektir.
1. Hukuki Cogulluk"
1.1. Genel Hatlar

Hukuki cogulluk hususunda “What is Legal Pluralism?’ baslikli makalesiyle'? John
Griffiths, 6nemli bir yer isgal etmektedir. Bunun esas sebebi hukuki ¢cogulluk kavramim
onceki kullanimlardan farklh olarak “ampirik hukuk calismalarinin konularini tanimlamak
ve betimlemek” adina daha genis anlamda kullanmis olmasidir.® Griffiths, hukuki
cogullugu, “herhangi bir toplumsal alanda birden fazla yasal diizene uygun davranisin
gerceklestigi durum” olarak tanimlar." Makalesinin sonunda hukuki ¢ogullugu, makalenin
basinda verdigi -yukaridaki- tanimdan daha kapsamli bir mahiyette su ifadelerle ikinci
bir defa tanimlar: “Hukuki cogulluk, toplumsal eylemin her zaman cok sayida ve Grtiisen
‘kismen ozerk toplumsal alan’larda var olusu ve buna ek olarak pratikte dinamik bir durum

icinde bulunusu gercegine dayali olarak, normatif heterojenlige isaret eder.”

Bu ikinci taniminda Griffiths, Sally F. Moore'un “kismen-ozerk toplumsal alan”
kavramsallastirmasina basvurmustur. Law and Social Change: The Semi-Autonomous Social

Field As An Appropriate Subject of Study (Hukuk ve Toplumsal Degisim: Miinasip Bir Calisma

" Legal Pluralism teriminin literal terctimesi hukuki cogulculuk olsa da Uye, hakl bir sekilde, kavramsal
tercihini hukuki cogulluk yoniinde kullanmistir. Yazar bu tercihini legal pluralism kavramimin betimleyici
ve normatif igerimlerinin ayristirilarak kavram karmasasinin oniine gegilmesine yonelik oldugunu dile
getirmistir. Bunun neticesinde hukuki ¢ogulluk kavrami s6z konusu mefthumun betimleyici muhtevasini
icerirken hukuki ¢ogulculuk kavrami normatif muhtevasmm tasiyicisi olacaktir. Tafsilat icin bkz. Uye,
Teoride ve Pratikte Hukuki Cogulluk, VII-VIII. Son olarak bu kavram, hukuki c¢ok-merkezcilikle
karistirlmamalidir. Tafsilat icin bkz. Murat Yiiksel, Hukuki Pliralizm (Istanbul: Beta Kitap, 2003), 65-84,
93-94.; ayrica bkz. Uye, Teoride ve Pratikte Hukuki Cogulluk, 52-53.

12 John Griffiths, “What is Legal Pluralism?”, The Journal of Legal Pluralism and Unofficial Law 18, sy 24
(1986): 1-55.

'3 Fernanda Pirie, Hukuk Antropolojisi: Kabile, Kadi, Yargig, ¢ev. Sedat Ergin (Ankara: Fol Kitap, 2022),
60.

Griffiths, “What is Legal Pluralism?”, 2.
15 Griffiths, 38. Ifadenin terciimesi Uye’ye aittir; Uye, Teoride ve Pratikte Hukuki Cogulluk, 66.
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Konusu Olarak Kismen-Ozerk Toplumsal Alan) bashikli makalesinde’® Moore’'un ortaya

koydugu bu kavram hukuk antropolojisine 6nemli bir katkiya neden olmustur.

Hukuki ¢ogullugu bir gerceklik olarak kabul etmek, bir toplumsal alanda birden ¢ok
hukukun mevcudiyetini iddia etmek anlamina gelir. Bu ise hukuku, devlet merkezli
anlamlandiran hukuki merkeziyetcilik diisiincesinin acikca sorgulanmasi demektir.
Nitekim Griffiths adi gecen makalesinin ii¢ boliimiinden ilkini hukuki merkeziyetcilik
elestirisine ayirmistir.” Hukuki merkeziyetcilik elestirisinin sertligini ve hukuki
cogullukla arasinda kurdugu dikotomik iliskiyi su ifadeler ortaya koyar: “Gercek (fact),
hukuki cogulluktur. Hukuki merkeziyetcilik ise bir mit, bir ideal, bir iddia ve bir illiizyondur.”®

Bu acidan Griffiths, “olgusal bir hukuki ¢ogulluk konseptinin temel amacimi yikict”
(destructive) addeder. Ona gore bu yikicilik, “hukukun, devlet giiciine bagl yekpare, birlesik
ve miinhasir hiyerarsik normatif bir diizen oldugu fikrinin ve bu fikrin hukuk diinyas i¢in
zaruri oldugu yamlmasimin boguculugunu kirmaya” yonelmistir.”” Yani hukuki cogulluk
mefthumu esasen hukuki merkeziyetci goriisiin umdelerine yénelik yikici bir fikri

20 olarak ifade

tesebbiistiir. Yeri gelmisken Griffiths'in, “zayif anlamda hukuki cogulluk
ettigi durumun -giiclii anlamdaki hukuki cogullugun® aksine- “hukuki merkeziyetcilik

ideolojisiyle” uyum icinde oldugu ifade edilmelidir.2

Griffiths'in hukuki cogulluk konusunda isgal ettigi yerin énemini teyit eden dnemli
bir gosterge adi gecen makalesini yayimlandiktan sonra yaklasimini benimseyen cok

sayida calismanin telif edilmis olmasidir. Bu ¢alismalarin yazarlari arasinda Merry,

'6 Sally F. Moore, “Law and Social Change: The semi-autonomous social field as an appropriate subject of
study”, Law and Society Review 7, sy 4 (1973): 719-46.

'7 Griffiths, “What is Legal Pluralism?”, 2-8.Griffiths makalesinin ikinci kisminda hukuki merkeziyetcilige
mubhalefetini siirdiirerek hukuki ¢ogulluk iizerine yazmis olan Hooker, Gilissen ve Vanderlinden’in esasen
hukuki merkeziyetci varsayimlara dayandiklarini iddia etmistir; Griffiths, 2, 9-14.

13 Griffiths, “What is Legal Pluralism?”, 4.

1Y Griffiths, 4.

20 Zayif anlamda hukuki cogulluk devlet hukuku gergevesinde devlet-disi bir hukukun gesitli sekillerde
taninmasi veya eklemlenmesi hallerinde ortaya ¢ikan hukuki ¢ogulluk halidir. Yazar, bu yola pragmatik
amaglarla basvuruldugunu ve nihai amacinin hukuku sézde “birlestirme” (unification) oldugunu ifade
etmistir; Griffiths, “What is Legal Pluralism?”, 5, 8. Ayrica bkz. Uye, Teoride ve Pratikte Hukuki Cogulluk,
57-67. Son olarak zay1f hukuki ¢cogullugun dahili ve dar ifadeleriyle de tavsif edildigi s6ylenmelidir.

2! Griffiths makalesinin muhtelif yerlerinde makalesinin asil konusu oldugunu ifade ettigi giiglii anlamda
hukuki ¢ogullugu devlet hukuku tarafindan “dislanan” (excluded) hukukun olusturdugu hukuki ¢ogulluk
halidir; Griffiths, “What is Legal Pluralism?”, 5. Nihayet gii¢li hukuki ¢ogullugun harici ve genis
ifadeleriyle de vasiflandirildig: ifade edilmelidir.

2 Griffiths, 8.
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Tuebner, Santos, Menski, Twining, von Benda-Beckmann, Berman zikredilebilir.
Bununla beraber Tamanaha, Fuller ve Roberts gibi yazarlarca cesitli elestirilere de

ugramistir.”

Son olarak hukuki cogullugun esasen post-modernizm ve bu baglamda dogan
tartismalarin  hukuka, hukuk teorisine ve hukuk antropolojisine yansimalari
mahiyetinde oldugu unutulmamalidir.** Nitekim post-modernite ile gelisen anlayist,
Mehmet Yiiksel su sekilde 6zetler: “Post-modernizm, modern hukuk sistemine bir karst ¢ikis,
biitiinlestirici diisiincenin ve homojenligin reddedilisidir. Marjinal olana, farkli olana, kenarda
bulunana yolu agmak gerektigi anlayisina baghdir”*® Bu ifadenin hemen akabinde Yiiksel,
post-modernizmdeki pliiralizm ve yerellik yo6nelimine dikkat ¢ekmistir. Hukuk
sahasindaki bu yonelimlerin 6nemli bir izdiisiimii -belki de 6nemlisi- hukuki ¢ogulluk

tartismasi baglaminda viicut bulmustur.
1.2. Tarihi Gelisim

Hukuki ¢cogullugun tarihi seyrine bakilacak olursa kabaca dort donemde ele almak
miimkiindiir. Bunlar soémiirgecilik 6ncesi, somiirgecilik, somiirgecilik sonrasi ve
kiiresellesme donemleri seklindedir. Anlasilacag: tizere tarihi bir gerceklik olarak hukuki
cogulluk icin somiirgecilik donemi 6nemli bir kirilma teskil etmektedir. Giriste
Gulbenkian Komisyonuna referansla ifade ettigimiz antropolojinin somiirgecilikle

olusumu gayet tabi hukuki cogulluk icin de bir milat mahiyetini haizdir.

Somiirgecilik 6ncesi dénem igerisinde oldukca fazla hukuki cogulluk ornegi
mevcuttur. Ne kadar anakronik gibi goziikse de Antik Misirda, Antik Yunan site
devletlerinde?®, Roma 1mparatorlugunda, Klasik Islam Devletlerinin tamaminda,
Ortacag Feodal Avrupa’sinda ve bilinen bilinmeyen bir ¢ok tarihi toplumsal alanda

hukuki cogulluktan bahsetmek miimkiindiir.

2 Pirie, Hukuk Antropolojisi: Kabile, Kadi, Yargig, 62-64.

24 Hos, “Hukuki Cogulluk”, 181.

25 Mehmet Yiiksel, “Bilim Felsefesi ve Sosyal Teori Baglaminda Hukuk Ogretimine Bakmak”, Hacettepe
Hukuk Fakiiltesi Dergisi 3, sy 2 (2013): 9.

2¢ Daha ileri bir okuma i¢in bkz. Kyle Lakin, “Legal Pluralism in Archaic Greece”, Princeton/Stanford
Working Papers in Classics, sy 120516 (2005) ozellikle 2.2. baslik vd.
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Roma'da dini cemaatlerin kendi hukuklarini uygulamalarina miisaade edilmesi,” ITus
Civileile 6rfi hukuku tatbik etme imkani taninmas1*® ve [us Civilenin yani sira Ius Gentium
ile ulus-iistii bir hukuk kurma cabalar1?’ hukuki cogulluga drnek olarak gosterilebilir.
Keza Islam Devletlerinin zimmet akdi cercevesinde cereyan eden hukuki uygulamalar®
basta olmak iizere Ortagag Feodal Avrupa'sinda kral, kilise, malikane, tiiccar (lex
mercatoria) ve gelenek hukuklarinin i¢ ice sekilde bir arada cari olmasi yine hukuki

cogulluk 6rnekleri olarak ifade edilebilir.*

Somiirgecilik donemine gelindiginde burada sémiirge idarelerinin pragmatik olarak
nitelenebilecek hukuki ¢ogulluk uygulamalarindan bahsedilir. Bu siirecte yerli hukuku
ile sdmiirge hukuku bir arada ve her biri kendi alaninda islemistir.*? [lkin kendi hallerine
birakilan yerliler, zamanla somiirgecilerin iktidarin1 ve hukukunu kabullenmeye

zorlanilmustir.

So6zii edilen amaca uygun olarak yerlilerin tedvin edilmemis haldeki gelenek hukuku
sémiirgecilerce sémiirge idarelerinin lehine tekrar yorumlanmistir.*® Bu yolla basta
toprak ve miilkiyet konularinda sémiirgenin mesruiyetini tesis edecek énemli reformlar
yapilmistir.** Bu nedenle “gelenek hukuku” olarak ifade edilen bir cok hukukun otantik

olmaktan uzak kaldigi bilinmelidir.*® Nitekim Hobsbawm bu durumu “icat edilmis

7 Daha detayli bir okuma igin bkz. Yan Thomas, “Res Religiosae: on the categories of religion and
commerce in Roman law”, iginde Law, Anthropology and the Constitution of the Social, ed. Alain Pottage
ve Martha Mundy (Cambridge: Cambridge University Press, 2004), 40-72.

28 Griffiths, “What is Legal Pluralism?”, 41, n. 8.

¥ Uye, Teoride ve Pratikte Hukuki Cogulluk, 30.

3% Uye, 34. Ayrica bkz. Mustafa Fayda, Ahmet Yaman ve M Macit Kenanoglu, ‘Zimmi’, TDV Islam
Ansiklopedisi (Tiirkiye Diyanet Vakfi Yayimnlar1 2013) 428, ozellikle Ahmet Yaman’in fikih agisindan
zimm{ boliimii.

31 Uye, Teoride ve Pratikte Hukuki Cogulluk, 31. Uye eserinin ilerleyen kistmlarinda Huberman, Bloch ve
Tamanaha’nin Ortagag Avrupa hukukuna iliskin agiklamalarina atifla dénemin hukuk pratiginin hukuki
cogulluga bir drnek olmaktan ote bir “hukuk yi1gim1” teskil ettigini ifade eder. Nitekim bu yigm, biiyiik
Olgiide birer iktidar miicadelesinin neticesinde gelismis ve bu miicadele merkezilesmeyi ve haliyle ulusal
bir hukuk birligi kurma gabalarini pesinden getirmistir; Uye, 196. A¢ik ki hukuki merkeziyetgilik tam da bu
devlet merkezilesmesiyle giindeme gelen hukuk birligini saglama ¢abalarinin bir hasilasidir.

32 Ornek olarak Ingiliz somiirgelerinin bityiik sehirlerinde Ingiliz miisterek hukuku (common law) ile bazi
Ingiliz kanunlari (statute law) tatbik edilmekle birlikte yerliler geleneksel hukuk gergevesinde yasamistir;
bkz. Bogarov, Hukuk Antropolojisi: Yazili Olmayan Kanun, 125.

33 Bogarov, 129.

34 Bogarov, 123.

35 Uye, Teoride ve Pratikte Hukuki Cogulluk, 204-5.
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gelenek” ifadesiyle kavramsallastirmistir.® Snyder da ayn1 dogrultuda, “gelenek hukuku”
kavramiyla kadim olan bir normatif sisteme atif yapilsa da 6ziinde kavramin oldukea yeni
ve somiirgecilige dayali oldugunu ifade eder.” Netice itibariyle sémiirgecilige baglh
gelisen hukuki ¢ogulluk, yerli halki daha iyi yonetmek ve buna bagl olarak daha etkin

somiirmek amacina matuftur.®

Sémiirgecilik sonrasi donemde sémiirgeler ya “bagimsizlik” elde ederek yeni devletler
haline gelmistir yahut ABD, Kanada, Avustralya gibi somiirgelerden kalici devletler
ortaya cikmistir. Bu iki tip post-kolonyal devlet, hukuk politikasi bakimindan
birbirinden farkli uygulamalar sergilemistir. Bagimsizhik elde eden devletlerde
cogunlukla yerli hukuk ilkin dislanmaya® calismissa da baska 6rneklerde cesitli hukuki
cogulluk uygulamalar: gelismistir. Bunlarin kimisi devletin etki edemedigi toplumsal
alanlar1 bilingli olarak kendi haline birakmak seklinde meydana gelirken kimisi tabandan
artan taleplere karsilik politik bir mecburiyet olarak tanimalar seklinde cereyan etmistir.
Bu ikinci yolla, somiirgecilerin yaptigina benzer bir bicimde, yeni kurulan devletler

kendilerine mesruiyet kazandirmaya ¢alismistir.*°

Diger iilkelerde ise yerlilere kars1: yogun asimilasyon girisimleri olmustur. Bu sebeple
de s6z konusu donemde hukuki ¢ogulluktan bahsetmek cok miimkiin degildir. Ancak
1980li yillar itibariyle ve 6zellikle takip eden on yillarda yerlilere iliskin olumlu yeni
girisimlerde bulunulmustur. Bu cercevede yerlilerin kendi toplumsal alanlarinda kendi
hukuklarini uygulamalarina miisaade edecek bir takim yasal diizenlemeler yapilmis olsa
da bu diizenlemeler yine mesrulugun onarimi ve giclendirilmesi olarak

degerlendirilmistir.*!

Son olarak kiiresellesme siirecinde kiiresel 6lcekte uygulama bulan bir takim hukuk
normlarinin gelismesi ve bunlarin baglayici formlar kazanmasi ile yerli-ulusal-

uluslararas: hukuk sistemlerin cogulluk olusturmast ile hukuki cogulluk formlar: daha da

36 Eric Hobsbawm, ‘Giris: Geleneklerin Icat Etmek’ in Eric Hobsbawm ve Terence Ranger (eds), M Murat
Sahin (tr), Gelenegin Icadi (Agorakitapligi 2006).

37 Francis G Snyder, ‘Colonialism and Legal Reform: The Creation of “Customary” Law in Senegal’ (1981)
13 Journal of Legal Pluralism and Unofficial Law 49.

38 Uye, Teoride ve Pratikte Hukuki Cogulluk, 216.

* Bu dislama egilimi bilyiik 6l¢iide Avrupali danismanlarin telkinleri ve kapitalist ihtiyaglari karsilama
arzusu neticesinde gelismistir; bkz. Uye, 218-19.

40 Daha detayli bilgi igin bkz. Uye, 217-30.
41 Uye, 228.
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kompleks bir hal almistir. Bu kompleks yap: icinde ekonomik iliskileri diizenleyen
mevzuat tek-tiplestirilirken aile, miras ve umumen sahsin hukuku ac¢isindan cogullasma
egilimi vardir.*?

o __se

1.3. Hukuki Cogullugun Ortaya Cikma Sekil ve Gériiniimlerine Iliskin Genel

Miilahazalar

Hukuki ¢ogulluk bir cok farkli tanimlama ve bir ¢ok farkli uygulama ile giindeme
geldiginden gayet tabii gerek ortaya c¢ikma siireci agisindan gerekse uygulamanin
goriinimii bakimindan hukuki ¢ogulluk farklilasmaktadir. Bu farkli tezahiirleri ideal

tiplestirmeye yonelik bir takim genellemelerde bulunulacaktir.
1.3.1. Hukuki Cogullugun Ortaya Cikma Sekilleri

Hukuki cogullugun ortaya cikma sekilleri kabaca tanima®, siirdiirme, ihdas ve

bagimsiz gelisim olarak dort kategoride ele alinabilir.
13.11. Tamma

“Tanima”, belirli bir alt-toplumsal alanin mensuplarina ait hukukun egemen
tarafindan taninmasi olarak tanimlanabilir. Bu tir hukuki cogulluk azinlik bir
toplulugun talepleri dogrultusunda azinliga egemen tarafindan kendi hukuklarini icerik
ve/veya icra noktasinda sinirli-sinirsiz uygulama yahut uygulanma imkani taninmasi
seklinde tezahiir edebilir. Keza federal bir yapinin anayasal diizeninden de
kaynaklanabilir.* Bu tiirden bir hukuki ¢ogulluk acik ki Griffiths'in zayif hukuki
cogulluk olarak niteledigi duruma bir 6rnek teskil edecektir. Yine de mahiyeti itibariyle
asagida ifade edilecek siirdiirme ve ihdas halinden daha giiclii bir hukuki ¢ogulluk teskil

etmesi muhtemeldir.*

42 Uye, 404.; Duygu Hatipoglu Aydin, “Hukuki Cogulluk ve Tktidar”, iginde Hukuk Felsefesi ve Sosyolojisi
Arkivi, c. 26 (Istanbul: istanbul Barosu Yaynlari, 2014), 52.

43 Burada tanima kavramiyla Uye’nin séziinii ettigi tammadan (Uye, Teoride ve Pratikte Hukuki Cogulluk,
124-25.) daha 6zel bir duruma isaret edilmektedir. Uye’nin bahsini ettigi tanima hali daha ziyade goriiniimle
alakalidir. Bu husus asagida agikliga kavusturulacaktir.

4 Federalizmin bir geregi olarak federe devletlerin hukuklariyla federal devletin hukukunun birlikte icrasi
hukuki ¢ogullugun basit bir drnegini teskil eder. Bu tiir bir hukuki ¢ogullukta cari hukuklar arasinda
paradigmatik bir ayrisma olmamasi bakimindan hukuki ¢ogulluk anlatisinin esas ilgilendigi ¢ogulluk
tiirlerinden biri olmadig1 s6ylenmelidir. ABD bunun klasik bir 6rnegidir. Kaide bu olmakla beraber federe
ile federal devletler arasinda gatisma ve zamanla paradigmatik ayrisma s6z konusu olabilir. Age ile
Endonezya arasindaki ¢ekisme ve gatigmalar buna 6nemli bir 6rnek teskil eder.

45 Tanima hali teskil eden cesitli rnekler i¢in bkz. Uye, Teoride ve Pratikte Hukuki Cogulluk, 136-37.
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1.3.1.2. Siirdiirme

Siirdiirme, bir yayilmaci egemenin isgal, ilhak veya herhangi bir sekilde toprak
genislemesine bagl olarak giindeme gelir. Tarih boyu biiyiik cografyalara yayilmis devlet
ve imparatorluklar hukuki cogulluk uygulamalar1 gelistirmistir. Siirdiirme hali genelde
bu minvalde ortaya cikarak yayilmaci otoritelerin kontroli altina giren topluluklara,
uygulanagelen hukuklarini siirdiirme imkan: verilmesi seklinde cereyan etmistir.
Egemence verilen bu siirdiirme imkani belirli bir kisitlama icerebileceginden hukuki

cogullugun zayif bir gériiniimiine isaret eder.*
13.13. Ihdas

[hdas hali egemenin resen verecegi kararla s6z konusu olmaktadir. Tanima halinden
farki bir talep veya miicadele olmaksizin egemenin resen karar vermesidir. Bu yolla
yoktan bir hukuk ortaya koymak kabilinden cereyan edebilecegi gibi var olan bir hukuku
ilgililere uygulamak seklinde de olabilir. Birinci duruma Hindistan'daki halk
mahkemeleri 6rnek teskil ederken, ikincisine Kirgizistan'daki aksakal mahkemeleri
ornek gosterilebilir. Yine bu yolla ilgililere bir ayricalik veya kolaylik saglanabilecegi gibi

aleyhe bir durum teskil ederek ayrimciliga da sebep olabilir."
1.3.1.4. Bagimsiz Gelisim

Bagimsiz gelisim, egemenin alt-toplumsal alanda cari olan hukuki pratiklere kayitsiz
kalmasi veya alt-toplumsal alanin egemenden tamamen izole olmasi seklinde cereyan
edebilir. Egemen bazen belirli devlet-dis1 hukuk uygulamalarina cesitli sebeplerle sessiz
kalabilir. Diger taraftan bir alt-toplumsal alanin egemenden tamamen izole halde
bulunmas: da s6z konusu olabilir. Her ne kadar burada alt-toplumsal alan acisindan
hukuki bir ¢cogullugun dogdugunu séylemek zor olsa da iist-toplumsal alan acisindan bir
hukuki cogulluk tesekkiil ettigi soylenebilir. Bu, harici cogulluk denilen bir durum teskil
eder ki giiclii hukuki cogulluk kabilindendir.*

46 Siirdiirme hali teskil eden cesitli 6rnekler icin bkz. Uye, 137-39. Ayrica zimmet akdinin siirdiirme
seklindeki bir hukuki ¢ogulluk 6rnegi teskil ettigi ifade edilebilir.

47 Bagka ornekler i¢in bkz. Uye, 140.

48 Ornekler igin bkz. Uye, 140-42. Her ne kadar Uye, Vanderlinden’e atifla izole olma halini harici gogulluk
olarak kabul etmese de bizce iist toplumsal alan agisindan harici bir ¢ogulluk vardir. Zira iist toplumsal
alanin kendi igine dahil ettigi bir hukuk mevcut degildir; bkz. Uye, 121-22.
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Son olarak federatif, bilgesel veya 6zerk yapilarin da kendi hukuki uygulamalar: st
yapiyla iliskisi bakimindan bir hukuki ¢ogulluk meydana getirmektedir. Uye, bu hali
ayrica ele almis olmakla beraber kanaatimizce bunlar yukarida sayilanlarin cesitli

tezahiirleridir. Bu acidan ayrica ele alinmaya gerek gériillmemistir.*
1.3.2. Hukuki Cogullugun Goriiniimleri

Yukarida ifade edildigi tizere hukuki cogulluk, bir toplumsal alanda iki veya daha
fazla hukukun ayni anda cari olmasidir. Ancak bu cari olmanin mahiyeti
farklilasabilmektedir. Baska bir deyisle hukuki cogulluk durumunda cari hukuklarin esit
seviyede ve etkinlikte olmasi zorunlu olmadig1 gibi genellikle biri digerine hakim bir
konumdadir. Bununla birlikte bahsi gececek olan izole olma halinde cari hukuklarin
birbiriyle yersellik bakimindan hari¢ bir kesisimsellik etmediginden iki hukukun
birbiriyle bir miitehakkimiyet iliskisi arz etmemektedir. Bu nedenle tezahiir bakimindan
farklilik arz eden hukuki cogullugu gériiniimlerine gore tasnif etmek meseleyi daha etkin

bir bicimde kavramak adina yararl olacaktir.

Oncelikle hukuki cogulluk halinde cari hukuklar bir bakima rekabet™ igindedir. Bu
hukuklardan biri digeri iistiinde otoritesini kurarak hiyerarsi dogurursa bu durumda
egemene bagl bir goriiniim s6z konusudur. Bu tiir bir tezahiir zayif hukuki cogulluk
halinin giindeme getirecektir. Diger taraftan cari hukuklardan biri yek digerine kesin bir
surette otorite kuramadig1 haller egemenden bagimsiz gériiniimler teskil edecektir. Bu
durumda ise giiclii hukuki cogulluk mevcuttur. Son olarak bu iki ayrim arasinda askida
kalan bir hal vardir o da egemenin kayitsiz kalmasidir. Askida diyoruz zira kayitsizlik
sona erdiginde egemen otoritesini gecirebilecek -yani ilgili alt-grubun hukukunun
ilgasina yahut zayif hukuki ¢ogulluk tesis etmeye kadir- mi yoksa bir miicadele -giiclii
hukuki ¢ogulluk hali- mi dogacak belirsizdir. Bu nedenle zikredilen iki ayrimdan farkl,

olumsal/miimkiin bir durum tezahiir etmektedir.

Kayitsizliga bagli cereyan eden hukuki cogulluk iki tiirlii cereyan edebilir. Bunlardan
ilki alt-toplumsal alanin iist-toplumsal alana katilmis oldugu durumlardir. Digeri ise alt-

toplumsal alanin iist-toplumsal alandan izole*! ve habersiz oldugu haldir. Bu ikincisi bir

4 Uye’nin agiklama ve 6rnekleri icin bkz. Uye, Teoride ve Pratikte Hukuki Cogulluk, 135-36.
50 Griffiths farkli hukuk diizenleri arasindaki iliskiyi rekabet temelinde incelemistir; bkz. Uye, 117.

5! Burada izole olmaktan kasit mutlak bir izolasyon degildir. A¢ik ki bdylesi bir tecrit hali, tespiti miimkiin
olmayan yani bir bakima varsayimsal bir mevcudiyet arz eder. Bu durum hukuki ¢ogulluk tartismasindan
uzak, varsayimsal bir durumdur. Bu nedenle izole olustan maksat {ist-toplumsal alanin alt-toplumsal bir
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yoniiyle eksik bir hukuki cogulluk teskil eder. Zira izole olan hukukun ilgileri agisindan
hukuki cogulluk goriintiste mevcut degildir. Yani izole olmus toplumun varlig1 ancak
ist-toplumsal alan acisindan bir hukuki cogulluktan bahsetmeyi miimkiin kilar. Bu
goriiniime ornek olarak devlet denetiminden tamamen izole olmus halde kabilelerin

mevcut bulundugu Afrika, Gliney Asya ve Giiney Amerika iilkeleri sayilabilir.

Zayif hukuki cogulluk teskil eden egemene bagh goriiniimler, alt-hukukun icerik
sinir1 ve icra yetkisi bakimindan dort farkli sekilde tezahiir edebilir. Evvela alt-hukuk
icerik bakimindan egemence sinirlandirilmamis ve icra bakimindan 6zerk kilinmis
olabilir. Ikinci olarak icerik bakimindan sinirlandirilmis icra bakimindan 6zerk kilinmis
olabilir. Uciinciisii icerik bakimindan sinirlandirilmamakla beraber icra bakimindan
ozerklik taninmamis olabilir. Son olarak hem icerik bakimindan sinirli hem de icra

yetkisi taninmamus olabilir.*

Egemenden bagimsiz goriiniimler ise dislanmak/yasaklanmak suretiyle
miicadele/catisma iginde s6z konusu olabilir.** Bu miicadele halindeki giiclii hukuki
cogulluga 6rnek olarak 1964 sonrasi Brezilya'daki favelalarda cari olan Pasargada hukuku

zikredilebilir.>*

Netice itibariyle zikredilenler su sekilde tablolastirilabilir:

alanin varligim bildigi fakat alt-toplumsal alanin iist bir toplumsal alandan habersiz oldugu durumdur.
Buradaki esas kistas iist alanin alt alana miidahale etmedigi ve alt-grubun iist-alandan habersiz bir bicimde
ozerk olarak varligimi siirdiirmesidir. Bu gibi vakalar ekseriyetle Papua Yeni Gine gibi kabile hayatinin
denetimsiz bir sekilde varligini siirdiirdiigii iilkelerdeki izole kabileleri resmeder.

52 Bu sayilanlarin dikey ve dahili cogulluk tesis ettii sdylenebilir. Dahili ¢ogulluga iliskin Aydin’m su
ifadeleri aydinlatic1 olacaktir: “(Dahili anlamda) hukuki ¢cogulluk basta dini ve kiiltiirel alanlarda olmak
tizere, iktidar olmayan topluluklara bazi hukuki haklar sunmayi amaglarken, éte yandan siyasi rejimin
yapisindaki degisiklik taleplerini/isteklerini engeller. (...) Bdylece devlet sivil topluma gii¢ verir, giiciinii
onunla paylasir gibi goriiniirken kendi mesruiyetini yeniden iiretir.”; Aydm, “Hukuki Cogulluk ve Tktidar”,
52-53. Ayrica sayilan haller hangi erk marifetiyle ortaya ¢iktig1 bakimindan da tasnif edilebilir. S6z gelimi
kanun ihdas ederek yasama erki, diizenleyici islem tesis ederek yiirlitme erki veya yarg yetkisi gercevesinde
yargi erki marifetiyle hukuki ¢ogullugun tezahiir etmesi s6z konusu olabilir.

53 Kaytsizlik ve bagimsizlik arz eden gériiniimler bir bakima yatay ¢ogulluk drnegi teskil ettigi gibi harici
hukuki ¢ogulluk mahiyetindedir.

5+ Uye, Teoride ve Pratikte Hukuki Cogulluk, 181-82.
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2. Hukuki Cogulluk Baglaminda Hukukun Neligi Sorunu

En basta belirtildigi iizere hukuki c¢ogulluk tartismalarinin merkezinde hukukun
neligi sorunu yer almaktadir.”® Anlatilanlardan anlasilacag: tizere hukuki merkeziyetcilik
disindan bir yaklasimla konu ele alinmistir. Fakat buna ragmen konuyu somutlastirmak
tizere yapilan aciklamalar zorunlu olarak ulus-devlet merkezlilige kaymaktadir. Zira

halen giiniimiizdeki en etkin siyasal yap1 ulus-devlettir.

Yine de makale dahilinde devletli veya devletsiz her toplumsal alanda diizenligin
zorunlu oldugu kabuliiyle hareket edilmistir.*® Bu nedenle makale, “devletsiz toplumlarda
hukuk var mi?” sorusundan ziyade hukuku tanimlamak izere “devietsiz toplumlardaki diizen
nasil saglanmakta ve ¢atisma nasil dnlenmekte?” sorularini odagina alir.”” Buna bagli olarak

devlet ve devlet-dis1 hukuklar1 kapsamina alacak genel bir hukuk tanimi vermek zaruri

% Hos, bu durumu hukuki gogulluk diisiincesinin agmasi gerektigi temel iki problemden ilki olarak ifade
etmistir. Tkinci sorun ise yapilacak tammdan hareketle hukuk ile diger toplumsal diizenlik kurallari
arasindaki farki tespit etmektir; bkz. Hos, “Hukuki Cogulluk”, 184.

%6 Siiphesiz burada toplumsal alani igini agmak gerekir. Zira hukuki cogulluk tanimlanirken de bu kavrama
basvurulmustur. Bu istilahtan maksat, belirli bir alanda bir arada yasayan insan toplulugudur. Burada 6nemli
olan husus yasama halinin siireklilik arz etmesidir. Bu agidan meslek kuruluslar1 gibi yasam birlikteligi
teskil etmeyen topluluklar bizce bir toplumsal alan olarak addedilemez.

57 Roberts, Diizen ve Kargasa: Hukuk Antropolojisine Giris, 12.
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hale gelir. Ayrica bu hukuk tanimi devlet-dis1 hukukun kapsamini da sinirlamak adina
Onem arz eder. Diger bir ifadeyle hukuk ile diger toplumsal diizenlik kurallar1 ve bil
umum her tiirlii normatif diizenliklerin arasindaki fark: belirlemek gerekir.*® Aksi halde
her tiirlii diizenlik saglayan normatif diizene hukuk adini vermek acik ki hukuk
kavramini enflasyona ugratarak anlamli bir hukuk anlatisin1 imkansiz hale getirecektir.*
Hukuku tanimlamaya 6ncelikle baz1 yazarlarin tanimlari aktarilacak akabinde tartisilarak

6zgiin bir tanim ortaya konulmaya calisilacaktir.

“Ilkel Hukuk” baslikli meshur makalesiyle hukuk antropolojisine iliskin tartismalarda
6nemli bir yer edinen Radcliffe-Brown, adi gecen eserinde Roscoe Pound'un tanimina
yer vererek tartismaya baslar. Pound, “siyasal olarak orgiitlii bir toplumun sistematik zor
kullamimi ile saglanan toplumsal kontrolin cari oldugu bir alanda hukuktan
bahsedebilmenin miimkiin oldugunu ifade eder.®® Evans-Pritchard ise hukukun
varligini, yargilama iktidarina ve yargilama sonucunda verilecek hitkmii uygulatma

giiciine baglamistir.”!

“Kismen-6zerk toplumsal alan” kavramsallastirmas: ile farkli bir hukuk kavrayist
koyan Moore, “kismen-izerk toplumsal alanlarin, kural koyma kapasitelerine ve uyumu tesvik
etme veya zorlama araglarina sahip olduguny’ ifade etmistir. Boylece hukuki cogulluk
tartismalar1 agisindan, s6z konusu kural koyma ve buna itaati saglama 6zelligine sahip

her tiirli toplumsal alanda “hukuk” oldugunu anlatmaktadir.®> Buradan hareketle

8 Roberts bu sorunu su sekilde sormaktadir: “Hepsi i¢in soz konusu olmazken belirli diizenlemelerin
‘hukuki’ olarak karakterize edilmesinde 1srar etmekten dolay: elimize gecen nedir?”; bkz. Roberts, 202.

%% Roberts, her tiirlii normatif diizenligin hukuk kalibma sokulmasi neticesinde ortaya ¢ikacak olumsuz
sonuglarin uzun zamandir bilindigini ifade eder; bkz. Simon Roberts, “Against Legal Pluralism Some
Reflections on The Contemporary Enlargement of The Legal Domain”, Journal of Legal Pluralism and
Unofficial Law 42 (1998): 98. Bu olumsuz sonucun hukuk kavraminin analitik anlam kaybina ugramasi
oldugunu bagka bir eserinde dile getirmektedir; bkz. Simon Roberts, “After Government? On Representing
Law without the State”, The Modern Law Review 68, sy 1 (2005): 23.

% A. R. Radcliffe-Brown, “Ilkel Hukuk”, iginde Hukuk Felsefesi ve Sosyolojisi Arkivi, gev. Mehmet Tevfik
Ozcan, c. 1 (Istanbul: Istanbul Barosu Yayinlari, 1993), s. 141. Alintilanan ifadenin baska bir terciimesi igin
bkz. Roberts, Diizen ve Kargasa: Hukuk Antropolojisine Girig, 191.

' E. E. Evans-Pritchard, The Nuer: A Description of the Modes of Livelihood and Political Institutions of a
Nilotic People, 1. bs (Oxford: Clarendon Press, 1940), 162. Uye de benzer sekilde yargilama olgusunun
hukuki ¢ogulluk tartismalari baglaminda en uygun &lgiit oldugunu ifade etmektedir; bkz. Uye, Teoride ve
Pratikte Hukuki Cogulluk, 418.

%2 Griffiths, “What is Legal Pluralism?”, 36. Griffiths makalesinin sonunda Moore’un son anda hukuki
merkeziyetcilige kaydigimni ifade etmekle beraber (s. 38) dncesinde su ifadeye yer vermektedir: “Moore,
‘kismen-ozerk toplumsal alant’, diizenleyici faaliyetlerde bulunan teshis edilebilir bir toplumsal grup olarak
tamimlar. Bu (tanim) ona aym zamanda bir yasallik olgiitii de saglar; bir ‘kismen-ozerk toplumsal alan’
tarafindan ¢ikarilacak her tiirlii diizenleme, bir hukuki ¢ogulluk kurami agisindan ‘hukuktur’.” Griffiths’in
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sirketlerin her birinin kendi hukuklarini olusturan ve uygulatan birer kismen-6zerk
toplumsal alan olduklarini séyler.** Moore, kismen-8zerk toplumsal alanlar1 kusatan ve
onlari etkileyebilme kapasitesine sahip daha biiyiik bir toplumsal matriste bulunduklarini
ifade eder.** Moore'un kismen-dzerk toplumsal alanlar ve hukuk sistemleri hakkinda

anlattiklarini Griffiths su sekilde semalastirir®’:

"Hukuk" sistemlerinin
smrlar

/
Kismen-ozerk
sosyal alanlarin ™
sunrlan

|

Sekilde goriildiigii tizere alanlar birbirleriyle kesisebilmektedirler. Bu kesisimsellik arz

eden durumu Santos, “interlegalite” kavramsallastirmastyla ifade etmektedir.*

Tamanaha ise insanlar neye hukuk diyorlarsa hukuk odur seklinde bir tanimla yola

cikmaktadir. Ona gére hukukun ne oldugunu belirleyen teorisyenler degil her toplumsal

Moore hakkindaki son anda hukuki merkeziyetgilige kayma iddiasindan hareketle ve Moore’un agikca
kismen-ozerk toplumsal alanlarin diizenlemelerine hukuk nitelemesinde bulunmamasindan olsa gerek Uye,
Moore’un kismen-dzerk toplumsal alan kavramini ele alip séz konusu alanlarda cari olan normatif yapilar
“hukuk” olarak nitelemek suretiyle gelistirdigini ifade eder; Uye, Teoride ve Pratikte Hukuki Cogulluk, 65.
Bundan 6tiirii Griffiths’in hukuk taniminin yukarida Moore hakkinda ifade ettiklerimizle paraleldir. Nitekim
Griffiths, makalesinin sonunda “Hukuk nedir?” basligina su cimleyle baslar: “Moore 'un analizini sonucuna
kadar takip ederek ve onun hukuki merkeziyet¢ilige son andaki sapmasini reddederek, hukukun ‘kismen-
ozerk bir toplumsal alanin’ oz-diizenlemesi oldugu sonucu ¢ikar.”; Griffiths, “What is Legal Pluralism?”,
38.

% Moore, “Law and Social Change: The semi-autonomous social field as an appropriate subject of study”,
722.

% Moore, 720.

%5 Semanin asl igin bkz. Griffiths, “What is Legal Pluralism?”, 35.

% Boaventura de Sousa Santos, Toward a New Legal Common Sense: Law, Globalization and
Emancipation, 2. bs (UK: Reed Elsevier, 2002), 437-38.
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alandaki ortak pratiklerdir.®” Bu nedenle hukuki cogulluktan bahsedebilmek icin bilimsel
bir hukuk tanimi ve kavramina ihtiyac yoktur.®® Toplumlar muhtelif olgulara hukuk
adini veriyorsa veya hukuk anlaminda bir mana atfediyorlarsa acik ki birden fazla hukuk

vardir.

Sonug olarak hukuku islevselci tanimlamaya calisanlar hukuku ya cok dar ya da ¢ok
genis tanimlamakla malullerdir. Zira birilerinin hukuk olarak kabul ettigi normlar: ya
keyfi olarak hukuk kapsaminin disinda birakmaktadirlar veyahut hukuk degeri

gormeyen her tiirlii olguya tanimlar geregi hukuk vasfi verebilmektedirler.*

Yukarida her ne kadar birkac yazarin gériisiine yer vermekle yetinmis olsak da sadece
hukuki cogulluk literatiirii baglaminda bir ¢cok hukuk tanimi ve yaklasimi vardir. Her
yazar toplumsal gercekliginin etkisi altinda kendi zaviyesinden bir tanim ortaya
koymustur. Bu yer verdigimiz tanimlardan hareketle bir takim eklemeler ve ¢ikarmalar

yaparak bir hukuk tanimi da biz ileri siirecegiz.

Oncelikle Pound'un, hukuk icin siyasal olarak 6rgiitlenmis toplumu ve bu toplum
orgiitlenmesinden dogan giic ile toplumsal kontroliin tesisini zorunlu unsurlar olarak
kabul etmesi bizce kiymetlidir. Zira diger -mesela meslek orgiitlenmeleri veya sirket
teskilatlar1 hatta resmi kurumlar gibi yapilarin- normatif diizenleri, hukuki cogulluk
tartismasi baglamindaki “hukuk”tan ayirmak adina, “siyasal acidan orgiitlii bir toplum”

oOl¢iitii oldukea yerindedir.

Burada meslek 6rgiitlerini veya sirket teskilatlarini hatta resmi kurumlari “hukuk”tan
neden ayirdigimizi ifade etmek gerekir. Bunu yapmak adina hukuki ¢cogulluk acisindan
bir hukuktan bahsetmek icin kriterlerimizi ifade etmeliyiz. Boylece hukuk kapsaminin

disinda birakilan normatif diizenlerin neden dislandig: anlagilabilsin.

Bir normatif diizeni hukuk olarak nitelemek icin s6z konusu diizen, 6ncelikle cari
oldugu veya olacag1 toplumsal alanda makbul bir iktidara dayanmalidir. Bu diizen, makbul
yani mesru iktidardan bizatihi bir biitiin olarak var olmalidir. Yani bir normatif diizen
hukuk addedilecekse bagka bir biitiiniin parcasi olamaz. Esasen bir baska hukuka

eklemlenmis de olmamalidir. Fakat dahili cogulluk hallerinde eklemlenmeleri

%7 Brian Z. Tamanaha, “A Non-Essentialist Version of legal Pluralism”, Law and Society Review 27, sy 2
(2000): 313-14.

%8 Tamanaha, 315.

 Uye, Teoride ve Pratikte Hukuki Cogulluk, 88.
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miimkiindiir. Bu genel kaideye bir istisna kabilinden olup bahsettigimiz iizere zayif
hukuki ¢cogulluk teskil etmektedir. Ayrica makbul ve mesru bir iktidar baska iktidarlar
karsisinda ozerklige sahip olmahdir. Bu 6zerklik en azindan goriiniirde bir i¢ bagimsizliga

sahip olmaktir.

Hakeza bu diizen, -icra etmese dahi- maddi olarak ciddi yaptirimlar uygulama
kapasitesine sahip olmalidir. Maddi acidan ciddi yaptirim uygulayabilme kapasitesi 6ziinde
diizenin ilgili toplumun siyasal érgiitiiniin neticesinde dogdugunu ve makbul/mesru bir
diizen oldugunu gosterir.” Siyasal olarak érgiitlenmis olmaktan kastimiz kurumsallasmis
veya isleyisi yaziya dokiilmiis bir diizene sahip olmak degildir. Takribi bir haklar
sistematigi ortaya koyan makbul/mesru bir iktidardan neset eden normatif yapi, cari
oldugu toplumsal alanda hukuk insa eder. Burada makbul/mesru olmak sahih bir
toplumsal rizaya dayanmak mecburiyetinde degildir. Bu makbuliyet, gayet tabii, icbara
ve zora yani tahakkiime dayanabilir. Makbul olmasindan kasit, her ne sekilde olursa
olsun toplumun isteyerek veya istemeyerek o diizene boyun egmesidir.”! Bu nedenle
hukuk nitelememiz olumlu veya olumsuz bir deger icerigi tasimamaktadir. Ama
unutulmamali ki maddi bakimdan ciddi yaptirimlar uygulama kapasitesi olmayan bir
diizen hukuk olamaz. Bunun sebebi ise tam da bahsettigimiz {izere aksi halde siyasallik

vasfini haiz olmamakla alakalidir.

Evans-Pritchard’in bahsettigi yargilama iktidar1 da 6ziinde zikrettigimiz siyasallik
hususuna iligskindir. Zira siyasal olarak orgiitlenmis bir toplumdaki -siyasal- iktidar,
bireyler aras1 ve birey-toplum arasindaki miinasebatin genel anlamda nihai
diizenleyicisidir. Bu nedenle makbul bir iktidarin, yargilama iktidarini haiz olmasi da
tabiatindandir. Bundan 6tiirti bizce yargilama iktidarina ayrica vurgu yapma ihtiyac

yoktur. Makbul/mesru bir iktidar haddizatinda buna sahiptir.

Griffithsin gelistirerek kullandigi Moore’a ait kismen-6zerk toplumsal alani ise
siyasallik vasfinm1 haiz oldugu takdirde hukuka sahip bir toplumsal alan olarak kabul

etmekteyiz. Bunun sebebi az 6nce yazdiklarimizda asikardir.

0 Boylelikle yukarida bahsettigimiz meslek orgiitleri ve sirket teskilatlart biinyesindeki normatif diizen
hukuk tanimimizin disinda kalmis olmaktadir.

"' Gozden kagirilmamasi gerek bir husus da “hukukun merkezi otoritenin zorlamasiyla degil, karsiikl
yiikiimliiliiklerin yerine getirilmesiyle ger¢ek bir boyut kazandigidir.”; Bogarov, Hukuk Antropolojisi: Yazili
Olmayan Kanun, 114.

83



DiHA Hukuki Cogulluk Baglaminda Hukukun Neligi Sorunu...

Tamanaha'nin dediklerine iliskin bir takim elestirilerde bulunmak miimkiindiir.
Oncelikle hukuk her -siyasal olarak orgiitlii- toplumda vardir 6n kabuliine sahipsek,
teorisyenler olsun olmasin orada bir hukuk vardir. Hukukun ne oldugunu teorisyenler
kesin sekilde belirleyemeseler de toplumsal pratiklerden hareketle hukuka iliskin takribi
bir bilgi ve tanima ulasmaktadirlar. Bu nedenle hukuku toplumsal pratikler belirlese de
hukukun ne oldugunu, bu toplumsal pratiklerden hareketle tanimlamak teorisyenlerin

vazifesidir.

Bir baska husus hukuk adi verilen veya muamelesi goren olguya hukuk demek
suretiyle hukuku tanimlamak bize hukuka iligskin hi¢bir bilgi ve imkan sunmaz. Zira
hukuk telaffuzuna dayal bakacak olursak asir1 literal bir bakis olur. Hukuk muamelesine
bakacak olsak zaten basa donecek ve yine teorisyenlerin anlamlandirmalarina ihtiyag

duyulacaktir.

Son olarak hukuka islevselci bakisin ¢ok dar veya ¢ok genis tanimlamakla malul
oldugu kismen dogrudur. Kismen diyoruz zira islevselci bakis 6zellikle hukukla diger
normatif diizenleri ayirmak hususunda net bir ayrim sunmuyor olsa da hukuki
merkeziyetci yaklasimin hukuku dar kaliba sokmasina kars: miispet bir imkan sunuyor.
Bu ise islevselci yaklasimin eksik olmakla beraber hukuku anlamaya yonelik daha iyi bir

imkana sahip oldugu manasina gelmektedir.

Toparlamak gerekirse kanaatimizce hukuk, siyasal olarak 6rgiitlenmis bir toplumda
makbul, mesru, ozerk ve maddi agidan ciddi miieyyideler uygulama kapasitesine sahip bir

iktidara dayanan normatif diizendir.
Sonuc¢

Netice itibariyle, bizce “hukuk, bicimine degil islevine gore tammlanmalidir, yani
hukukun uygulatilmasim  saglayan diizenlemeleri, sosyolojik realiteleri ve kiiltiirel
mekanizmalari anlamamiz gerekir.” Bu sebeple “bakmamiz gereken sey, diizen ve devamliligin
siirmesini saglayan araglardir” Fakat bunun neticesinde elde edecegimiz bulgular,

tamamen alisik oldugumuz kurumsal yapilar biciminde olacak degildir.”>

Koch'un ifade ettigi iizere, “Biz, halkin uyusmaziiklarim ¢ozdiigii, ¢catigmalari sona

erdirdigi ve siddeti denetledigi usullere dikkatimizi yoneltmeye baslar baglamaz, hukuk

2 Roberts, Diizen ve Kargasa: Hukuk Antropolojisine Giris, 190.
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sistemimizin (...) 6zellikleri (mahkemeler, yasalar) hukuk alanindaki kiiltiirel deneyimin

standartlary degil, Grnekleri haline gelir.””

Bu aciklamalar gosteriyor ki hukuki merkeziyetci ve dolayisiyla hukuki pozitivist
yaklasimin kurumsal yapi analizinden hareketle hukuku anlamlandirma ¢abalarindan
kacimilmalidir. Zira “kurallar eski geleneklerin tarihsel ¢ocuklar’” oldugu gibi yargilama
usulleri ve kurumlar da tarihsel uygulamalarin neticesinde dogmustur. Yani yasalar gibi
usuller ve kurumlar, ve nihayetinde bunlarin birlesimi mahiyetindeki hukuk, tarihseldir.
Bu acidan vyasalar, usuller, kurumlar ve bunlarin bir biitiinii olarak hukuk, evrimci bir

ifadeyle “dogal seleksiyonun etkinligi neticesinde korunur yahut doniisiim gegirir’.”

Ez ciimle “Insanlar neden kurallara uyarlar? Kurallar, hangi kosullar altinda toplumsal
kabul kazanir, bunu devam ettirir ve kaybederler?””® gibi sorular, zikrettigimiz bu imkana
iliskindir ve bu sorularin cevaplanmasi hukukun ne olduguna dair kavrayisimiza 6nemli
bir katki saglayacaktir. Ciinkii unutulmamali ki “hukukun niteliginin kavranmasi, insanin

ve insan egilimlerinin aragtinlmasina baghdir’.’®
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Kamusal Alanin Krizi ve Déniisiimii: Haklar, Kimlikler ve Oznellikler Uzerine
Bir inceleme

Ozet: Kimlik, kendini disardan dayatan ve kamusal alanda var olmanin kosulu iken ¢ogu
ozelligini 6zneye aktaran bir yapi sergilemektedir. Toplumsal yapida meydana gelen
degisim sonucu 6zne kendini toplumsal bir kurum gibi 6zerk bicimde sunmakta ve
farklilik talepleri ile kendisini ortaya koymaktadir. Bunu yaparken en 6nemli ara¢ olarak
demokrasiyi kullanmaktadir. Kolektif iyiye ulasma ¢abasinin sonucu olan demokrasi ve
farklilik vurgusu 6znenin baski aracina doniismiistiir. Calismamizin amaci, yeni bir insan
-Oznelligi giicli- ile buna uygun yeni bir topluma dogru giden siireci tahlil ederek
aciklamaya calismaktir. Bu makalede konuyla ilgili literatiir, kimlik, 6zne ve haklar
temelinde incelenmistir. Haklarin kimlige eklemli halinin 6zneye gecisi ortaya
konulmaya calisilmistir. Toplumsal yasamda var olan biitiinlesme ve birlikte yasama
pratiklerini problemli hale getirecek olan taleplerle ilgili yapilabilecekler ve ¢oziim
onerileri sunulmustur. Kimlik bilimsel yazinda artik popiilerligini yitirmis bir
kavramdir. Bu durum bize kimligin yerine ne gectigi konusunda bir problem alani acar.
Amacimiz bunun 6znellik ile nasil dolduruldugunu ortaya koymaktir.
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Introduction

The issues of identity and subject are inextricably linked to the discourses surrounding
both public space and democracy. The problem of the public sphere has transformed
from the struggle for the existence of different identities and cultures to the problem of
the existence of different subjectivities. The former has a truly political purpose, whereas
the latter is more of a non-political daily life routine. Strict pressure by the subject can
be evaluated as a structure that emerges with the affirmation of subjectivity by the society
or the approval of the current situation by remaining unresponsive. In this context, the

private sphere has been transformed and publicised through disclosure.!

The private has moved from the domestic sphere to the public sphere. Looking at the
general structure, the aim of these discussions seems to be to create a new human being
with a strong subjectivity and a new society accordingly. Considering that each
individual is a different subject, it has been tried to reveal the obligatory link between
the freedoms demanded for the subject and the demands for pluralism, as well as the
demands for difference that manifest themselves in the public sphere and democracy
debates. The subject has been approached from a traditional perspective, which may be
defined as a starting point for change that is based on the past and used as a means of
understanding the present. Rights, identity and subjectivities are used in a general sense
and the emphasis is more on the political and social sphere. From this point of view, a
right brings with it a positioning - positioning - socially at the same time. Identity is a
concept that has lost its popularity in scientific literature. This situation opens a problem
area in terms of what replaces identity. This article aimsto reveal how this is filled with

subjectivity.
1. Public Space

The public sphere is a concept that has always been on the political agenda and is the
focus of debates. It is accepted that the concept, with its structure that emerged as a result
of a certain process in today’s societies, was first used in this sense by Habermas in 1962.
‘The theories about the public sphere can be listed as theatrical space where individuals

can freely reveal their identities, equality and freedom of contract, and the right to speak

! For more detailed information, see Byung Chul-Han, The Transparency Society (Stanford: Stanford Briefs,
2015).
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for collective political decisions’.? Theoretically, the public sphere is the space where

everyone can participate and find the opportunity to be represented with equal rights.

The aim of Habermas'’s research is to ‘analyse the typology of bourgeois publicness®
and treats ‘public’ as a historical category. In the first period of this historical category,
the focus of the debates on the public sphere is on what the private-public distinction
should be or where the public begins and ends. “The conceptualisation of the public
sphere/private sphere created by Western modernity is incomplete and distorting in this
sense. First of all, this distinction is too clear in the face of real life and expresses an
understanding that is suitable for dualist reduction. It is unclear how and under what
conditions one passes from one sphere to another, and how ‘wide’ the border line
between the two spheres is’.* In this sense, the formation of the boundaries of the public
sphere and where its boundaries begin and end undergo change and transformation over

time.

In this transformation, it can be said that the public sphere builds its existence
through crises. This situation started in the West when the bourgeoisie demanded that
they be granted the rights enjoyed by aristocrats, and continued with the labour and
student movements.® If we look at the issue from the perspective of Turkey, the debates
on the public sphere began to occupy the agenda as a result of the emergence and
discussion of issues such as the headscarf, that is, when they became crises, and continue
with the current debates - with the demands of the subject of the article in public
visibility. As mentioned above, the public sphere has undergone a transformation in the
process. In the past, the public sphere was defined as the domain of free men and the
private sphere as the domain of women. With industrialisation, the public sphere
expanded as women entered the labour market and as a result, women’s visibility in the

public sphere increased.

The key point in the transformation of the public sphere is the inclusion of the family

and women in the public sphere. As childcare and education, which are traditional

2 Kerem Uniivar, “Osmanli’'da Bir Kamusal Mekan: Kahvehaneler”, Dogu Bati Dergisi 5 (2007): 206-207.
3 Jurgen Habermas, Kamusalligin Yapisal Doniisiimii (Istanbul: Iletisim Yayinlari, 2018), 9.
* Etyen Mahgupyan, “Osmanli’'dan Giiniimiize Parcali Kamusal Alan ve Siyaset”, Dogu Bati Dergisi 5 (2007): 28.

5 Siileyman Seyfi Ogiin, “Kamusal Hayatin Kiiltiirel Kokleri Uzerine: Sennett, Habermas, Abdiilaziz Efendi”,
Dogu Bati Dergisi 5 (2007): 56-58.
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functions of the family, were met in the public sphere such as nurseries and schools, the
private sphere was fragmented and the public sphere expanded. However, while this
expansion was in favour of the private sphere in the first period, it has resulted in the
transfer of the private to the public sphere as a result of new social movements and

demands that have become social.

If we make an evaluation in terms of Turkey on the basis of women, who can be
considered as the main determinant of the public sphere; “The Second Legitimacy period
can be seen as the beginning of women'’s gradual participation in the public sphere, their
movement in urban spaces, their gaining “social visibility”..."* Of course, this situation
also led to reactions. In the Republican era, progress was made in the public sphere with
the granting of the right to vote and be elected, etc., and over time, the public sphere
expanded with the participation of women in business life. However, in the general
literature, the public sphere is referred to as a single-space public sphere through a
determination on the ‘bourgeois public sphere’. In order to give a more democratic
structure to public spheres, we can look at the existence of multiple public spheres or
general public-sub-public spheres. “This public space is a place of appearance open to
everyone. It will be a space that both brings people together and separates them into
many sub-publics’.” The general public can be metaphorised as the trunk of a tree and
sub-publics as its branches.® Sub-publics can be conceived as branches of ethnic or spatial
segregation connected to the main trunk without complete segregation. In this way and
at the same time, it also enables the closing of the gap between theory and practice in the
idea of publicness and the democracy it is connected to. Of course, in this view, How
will the people of the new globalised society exist in the public sphere? How will the

boundaries of this existence be determined?’ questions such as these need to be asked.

In the transformation of the public sphere, the borders or distinction has an

ideological structure as a product of an understanding based on exclusion and has been

¢ Niliifer Gole, Modern Mahrem Medeniyet Ortiinme (Istanbul: Metis Yayinlari, 2011), 70.
7 [lhan Tekeli, Katilime: Demokrasi, Kamusal Alan ve Yerel Yénetim (Istanbul: Demokrasi Kitaphgi, 1999), 9.

8 The tree metarouf is criticised by Deleuze and Guattari. “The tree and the root are seen as hierarchical
structures compartmentalised on the basis of a centralised or compartmentalised higher unity’. Gilles Deleuze
and Felix Guattari, Capitalism and Schizophrenia, Volume 2: A Thousand Plateaus. Translated by Brian
Massumi. (Minneapolis: University of Minnesota Press, 1987), 16.
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used as a field of power in determining whether an action or discourse, an idea is

legitimate or illegitimate.

"Critical theory, in general, should approach the concepts of “private” and “public” in
a stricter and more critical manner. These concepts are, after all, not only direct
indicators of spheres of sociality; they are also cultural classifications and rhetorical
labels. In political discourse, they are powerful tools used to delegitimise some

interests, views and issues and to valorise others’.’

A criterion that can be given in the context of the boundaries or impact of the public,
like the ripple of a stone thrown into water, is first a factor at the level of idea, then turns
into discourse, and then becomes action. The determination that a phenomenon is public
can be determined by the existence of its impact in social life. Just as an action or
discourse spreads in a wavy way with the same metaphor, while the effect is first at the
local or local level, if it is expressed with a current concept, it can be determined by the
fact that it becomes an agenda and spreads to wide areas and affects the society. In a sense,
this is also an example of publicity being seen as a process. In other words, when the
impact of an action that is individual or belongs to the private sphere reaches the general
and general social level, it leads to its inclusion in the public sphere. In this context, the
intervention of the individual and even the subjective into the general social, that is, the

public, has become more effective in today’s societies.

Moreover, for the public sphere, first of all, in terms of its connection with the
political, ‘even if not all public things are political, every political is also public.® All
political issues are related to the public sphere and their reflection corresponds to the
public sphere as the place of demands and fulfilment. The public sphere defines the area
where common values are shared and open to everyone. ‘As a result, it can be said that
when the number of people increasedand a separate political structure - the state or
corresponding mechanisms - emerged to provide order, a common space emerged
between the individual and the political, and this secondary intermediate world, which

is important for the individual, is called the public sphere’" In terms of its connection

° Nancy Fraser, “Kamusal Alan1 Yeniden Diisiinmek: Gercekte Var Olan Demokrasinin Elestirisine Bir Katk1”,
in Kamusal Alan, ed. Ozbek Meral (Istanbul: Hil Yayinlari, 2015), 126.

10 Mustafa Aydin, Siyasetin Sosyolojisi, (Istanbul: Pinar Yayinlari, 2006), 102.
' Aydin, 102.
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with the political, while establishing the connection of identity definitions with the
public sphere, the main basis for the establishment of the subject is the private sphere,

and by imposing itself on the public, it endangers the social consensus that exists there.

According to Todorov, who considers this situation as an internal threat to
democracy, he assessesit through Condorcet as follows; ‘Condorcet is one of those clear
minds. He realised that there was a demand for freedom that his contemporaries, his
ancestors did not know; the demand for freedom to choose their religion, to seek the
truth freely, to organise their private lives as they wished’."? This demand for freedom,
seen as a public right - a right is ‘only proven to exist when it can be put into practice, it
is never guaranteed in the abstract™ - exists as it emerges and gains visibility. With the
shift from identity and collectivity to the individual and the subject, ...in the liberal
perspective, the individual is no longer considered as an element of a set, of society, but
as an autonomous being whose social life is a situation like any other situation’* So,

what will be the limits and scope or exclusivity of this new publicness and democracy?”
2.Identity, Individual and Subject

The public sphere appears as the place where the individual shows his/her existence
in the modern times. However, in this defined public sphere, the individual exists
rationally and in harmony with society. In this context, it can be said that identity is the
individual-based and rational characteristics that are immanent and transcendent in
oneself as a result of the formation of self-consciousness. By the immanent part, we mean
personal characteristics, and by the transcendent part, we mean the identification of
oneself with a higher authority to which one is devoted. Morever, the components of
identity change over time and this situation shows that identity is a dynamic element.
Based on this first meaning, we can look at identity definitions. However, before moving
on to the definition, it would be useful to mention the misuses in order to reveal this
immanent and transcendental situation. In particular, we see that the concepts of identity

and personality are wrongly used interchangeably.

12 Tzvetan Todorov, Demokrasinin Samimi Diismanlart (Istanbul: Everest Yayinlari, 2014), 82.
3 Don Mitchell, Kent Hakki, (Istanbul: Ayrint1 Yayinlari, 2020), 16.
14 Todorov, 82.

15 Generally, discussions on democracy and the public sphere are theoretical and take the form of presenting
an ideal.
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"In the crudest terms, personality shows a process of development that is analysed by
the psychological structure of the individual and fed by social factors. Moreover, the
trajectory of personality is towards perfection (integration). In contrast to
personality, identity, on the other hand, is present in a person in more than one form
and consists of social markers such as religion, nationality, family, social class,
occupation, education, etc. and different behaviours are exhibited according to each
identity. In this way, identity contributes to the development of personality, but the
true self disappears. The concept of self is related to the ontological field of the
individual. The ontological field is explained by the imaginary field of existence of

the individual.”®

As forpersonality, it can be said that the unique characteristics of the human being
exist in himself/herself and are the phenomena that he/she constructs his/her field of
existence. Identity, which we can call the external reflection of personality, exhibits itself
through behaviours in the public sphere. ‘Identity is the way in which behaviour reflects
the way a person responds to questions about who he/she is, how he/she is seen by
others, his/her role, needs and value. Self-image, on the other hand, is shaped according
to the reaction of others and our relationship with them’.” In fact, while personality
points to a private sphere, identity corresponds to people expressing themselves in the
public sphere. We can also express identity as ‘the roles represented in the public sphere’.
Just as the roles represented are different, identities can also be different according to
time and space. ‘Indeed, people can give clues that they do not have a fixed identity design
at different times and places, in different situations and encounters. For example, is there
a difference between your attitudes and behaviours at work and at home?"."* Here, the
dominant identity perception identifies with the individual and defines itself around this
identity. From the outside, people are defined and labelled with this dominant identity.
The dominant identity is the identity that the person sees himself/herself as the most

meaningful in the society or the identity that is most understandable by the society.

16 Edibe S6zen, Demir Kafesten Plastige Kimliklerimiz (Istanbul: Birey Yayinlari, 1999), 35.
V7 Dilek Imancer, “Cagdas Kimligin Yapilanma Siireci ve Televizyon”, Dogu Bati Dergisi 23 (2012): 237.

18 Aydin Ugur and Halil Nalcaoglu, “Kiiltiir, Kiiltiirel Haklar ve Toplumsal Kimlikler”, in Kiiltiir Sosyolojisi, ed.
Ali Ergur and Emre Gékalp (Eskisehir: Anadolu Universitesi Yayinlari, 2012): 205.
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In addition, if we look at history from this perspective, that is, from today’s
perspective, we can say that identity has existed in this sense since the first periods of
history, as in many other concepts. ‘“The first attempts to acquire or have an identity
started with belief systems. In written prehistoric societies, the meanings that were taken
into social memory through magic and sorcery especially marked with which element of
nature individuals were identified. For example, clan names were collectively valid for
all members, that is, belonging was determined by the name of the clan’”” These
statements show us that although the modern period seems to deny the previous periods,
it has in factmade a similar arrangement itself. The categories and hierarchical orders
existing in the tradition have been transferred to the modern period in different ways

without changingtheir basic characteristics.

‘Identity has two basic components. The first is identification and recognition, the
second is belonging. Identity, superficially, is, in short, the answers that individuals and
social groups of various sizes and qualities give to the questions ‘who are you, who are
you from?’.?* The answer to these superficially asked questions generally corresponds to
ethnic identity and class.”’ However, as mentioned above, the markers of identity are
very diverse. In a changing world, the markers of belonging and identity have also
changed and ethnic, religious, local and marginal identities have emerged.
The subject, on the other hand, is a conceptualisation that is visible in the postmoder

period based on the person who exists in the non-rational field.”

We can define the subject as ‘the “I” who is responsible for and influences his/her
actions and discourses’ through the fluctuation analogy we have given in the title of
public sphere. Of course, the definition here covers identity, person and individual.
Personality, which we can also call ‘personal me’, refers to the more intimate one that

harbours the distinctive elements of character. The individual is the one who can

19 Aytung Altindal, Devlet ve Kimlik (Istanbul: Destek Yayinlari, 2010), 20-21.

2 Suavi Aydin, Tiirk Kimliginin Yaratilmasi ve Ulusal Kimlik Sorunu Uzerine (Ankara: Ozgiir Universite
Yayinlari, 2009), 15.

2l Even ethnic structure can be considered as a class. “...racial identity is a special case of the principle of social
class constructed in the context of history. See Loic Wacquant, Kent Paryalari: Ileri Marjinalligin Karsilagtirmal
Sosyolojisi (Istanbul: Bogazici Universitesi Yayinlari, 2015), 29.

22 Although the literature on the subject and subjectivity has a long history, the subject we focus on in this

article is the subject of the postmodern period.
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incorporate some of his/her personality traits into his/her existence in the social sphere,
but who is influenced by the society, or more precisely, what the society -modern
society- constructs and creates. Identity is the public individual who emerges more
purely through external identification. The subject is the T, which periodically embodies
each of these in part or in whole, and which has undoubtedly existed throughout human
history. Since the main comparison will be based on identity and the subject, we will

exclude other intermediate forms to avoid confusion.

When we look at the historical process related to the subject, with the Enlightenment
thought, reason came to the fore and everything that could be done was categorised and
divided into classes. Within the social separation and categorisation, class membership
and rationality were based on the individual. The criterion of rationalityof the individual
is determined according to the economic basis. As a result, the individual is transformed
into a subject with the liberal economy and the associated understanding of freedom.
The subject is primarily constructed by society. “...subjectivity is something that is not
pre-given and originary, but at least to a certain extent constituted in the field of social
forces.” While sociology analyses society, it is actually subjectivity that is examined or
that provides the transition to society. “The founders of sociology confronted the
question of society and the question of individualism at the same time’.?* In order to
create a certain point of stability in the face of change, society was brought to the fore as
a safe harbour. However, the subjectivity, which is the starting point, is a subject that
can exist together with society. “There must be such a form of society that defends and
protects the life and property of each of its members with all common power, so that
each person there, although united with everyone else, remains under his own

command, and is as free as before’.®

As the social structure has changed, the view of the subject has also changed® and it

has been stated that the subject is formed by social institutions, which are constructive

23 Michael Hardt and Antonio Negri, [mparatorluk (Istanbul: Ayrint1 Yayilari, 2018), 204.
24 Philippe Corcuff, Bireyciligin Meselesi (Ankara: Heretik Basin Yayin, 2016), 16.
% Jean-Jacques Rousseau, Toplum Sozlesmesi (Istanbul: Tiirkiye Is Bankas: Kiiltiir Yayinlari, 2022), 14.

26 The influence between science and politics manifests itself more noticeably in the field of social sciences.
While society and the individual were prioritised in social research and conceptual studies at the beginning of
the modern period, today, studies that prioritise the subject are being carried out, and this situation is in line

with the political structures of their own periods.
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elements. According to Foucault, ‘these (subjectivities) are the relations of power and
obedience present at every point in every society’.” These forms of power and obedience

make the individual a subject.

"This form of power directly intervenes in everyday life by categorising the
individual, determining him by his individuality, binding him to his identity,
imposing on him a law of truth that both he and others must recognise in him. This
is a form of power that makes individuals subjects. The word subject has two
meanings: The subject who is subject to another through control and dependence,
and the subject who is bound to his or her own identity through conscience or self-
knowledge. Both meanings of the word suggest a form of power that subjugates and

subordinates’.?®

The emphasis on intervention in everyday life is important, and in the postmoder
period, the subject is shaped by a fiction through the practice of self-existence in a public
sphere where there are no fulcrum points. “This is why we felt that we were adrift in the
world, since the reference points provided by the most modernist humanism of the
nineteenth century were no longer valid’.?’ The ‘indeterminacy of the place of production
of the socially produced subject corresponds to the indeterminacy of the forms of
produced subject’.® This situation transforms the identity constructed through values
into a subject constructed through emotion and desire. In a sense, emotion and desire

correspond to the subject whose place of production is indeterminate.

To summarise and present a general contrast, while identity emerges in the public
sphere with collective demands and needs where rights exist in the abstract, the subject
demands concrete rights. While identity and society were sacred objects in the modern
period, in the postmoder period it is now the subject that is sacred. The subject refers to
the post-individual that emerged as a result of the emancipation of the individual, which
is the product of liberal thought. In fact, this subject acts in an effort to make all of its
subjectivity visible in the public sphere or with an attitude that does not care about the

consequences of being visible. Even what is private in the home is carried to the public

27 Nick Mansfield, Oznellik: Freud'dan Haraway'e Benlik Kuramlar: (Istanbul: Babil Kitap, 2021), 82.
28 Michael Foucault, Ozne ve [ktidar (Istanbul: Ayrint1 Yayinlari, 2019), 63-64.

29 Mansfield, 235.

30 Hardt and Negri, Imparatorluk, 206.
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sphere. In this context, while the struggle for public space began as a struggle for civil
space against the state, it later became a struggle for subjective rights.. “...especially
transitions within the framework of relations between I and we, individuality and

solidarity, personal singularity and collective reference points’.*
Conclusion

As times change, so do people's views and understandings of life, and the rights
demanded in the context of the public sphere transform accordingly. The right, which
was discussed as the headscarf problem in our recent political history and demanded by
a collective identity, exists in the public sphere today only as a clothing or a preference.

What has changed here is the nature of becoming and being on the agenda.

As far as rights are concernedrights, how the processes from their demand to their
transformation or circulation and how the boundaries of the public sphere are to be
determined remain as a problem. The most fundamental questionis how the social
consensus, which is believed to have existed in the modern period, will be achieved in
the postmoder period. Can the limits of the existence of subjective rights in the public
sphere be guaranteedby a new intersubjectivity? Should the subjective right of one
individual be limited by the right of another individual? Is there a need for an authority
that can establishobjective and impartial criteria? How will rational reason, which is

supposedto exist in the public sphere, work for a solution?

First of all, in order for the rational reason believed to exist in the public sphere to
function, there must be a negotiation environment and a minimum level of agreement -
consensus - must exist. The rhetoric used for negotiation must be free from the
drawbacks of being a party and serve the purpose of achieving the collective good. One
of the main disadvantages of being a party is that since freedom ‘means a demand for
freedom in terms of which power to make one’s own body the bearer of (...),
postmoderism has ultimately reduced the modernist slogan of sexual freedom to the

addition of freedom for homosexuals’** In this context, it is necessary to develop

3t Corcuff, Bireyciligin Meselesi, 70.

32 Yasin Aktay, “Iktidarin Kaynag: ve Nesnesi Olarak Beden ve Kimlik Politikalar1”, in Sivil Bir Kamusal Alan
(Istanbul: Kakniis Yayinlar1, 2005), 77, 82.

99



DiHA Crisis and Transformation of the Public Sphere...

methods that ensure pluralism in determination ofdecision-making authority for the

collective good. While doing this, a minimum level of consensus should be achieved.

However, the question to be answered here is ‘what kind of a world we want to live
in’ and the key to the solution can be determined through the answers to this question.
The choice will again be made by the society and the subject, and this is a situation in
which the ideas that naturally progress - not the nature of enlightenment, but the process
- and spread, or the ideas that are strong and accepted will be effective in decision-
making, and although the manipulation-orientation with a discursive structure that is
open to manipulation works to a certain extent, there seems to be nothing to do but hope

that the ideal point will be decided.
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Abstract: The position historically assumed by the Jews among the ancient religions has
been nourished by a broad methodology, and their consistency in the determination of
religious rules has permeated all areas of life.. This influence gave rise to the necessity of
resolving conflicts and disputes that arose in a social context. In Judaism, the highest
level institution for the resolution of social rules and disputes between individuals was
the Sanhedrin. This council, constituted by a large scholarly aristocracy, was invested
with the authority to make numerous religious and political decisions. Furthermore,
disputes pertaining to Jewish Sharia and practices were adjudicated by this institution.
Given that the Sanhedrin is a religious institution, an effort will be made to elucidate the
subject in the context of the information provided in Jewish literature concerning its
influence and functioning in the historical process. In this framework, the position of
the Sanhedrin in terms of Jewish religion and society will be analysed. In this study, it is
emphasised that the Sanhedrin had not only judicial, but also legislative and
administrative functions. The article discusses how the Sanhedrin shaped the political,
religious and social life of the Jewish community, what criteria it took into account when
making decisions regarding daily life, and how it contributed to the development of the
Jewish legal system.
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Extended Summary

Throughout history, Judaism has been characterised by an important religious tradition
in which the Sanhedrin has represented the highest authority in determining Jewish
Sharia and social rules. The Sanhedrin is described as an ecclesiastical-judicial legislative
institution during the Second Bet-Amikdash period in Jerusalem and is often referred to
as the ‘Council of Elders’ or ‘Great Assembly’.

The word Sanhedrin, although of Hebrew and Aramaic origin, was shaped under the
influence of Greek civilisation. This institution, which is a symbol of political dominance
in Jerusalem, is a structure thought to have been established in the 2nd century BC and
has shaped the political, religious and social life of the Jewish community over time.

The Sanhedrin functioned as the highest religious authority of the Jewish
community for a long time. This 70-member council continued to exist under Roman
rule. The Sanhedrin had the authority to punish criminals, but the practice of imposing
the death penalty was very rare. The Great Sanhedrin The highest judicial body in
Jerusalem. According to Talmudic sources, it was authorised to make decisions not only
on religious but also on political and legal matters. Active during the Second Temple
period, the Great Sanhedrin was also the highest representative of the Jews in the
Diaspora.

Political Sanhedrin This assembly, called the ‘Gerusia’, was a later political decision-
making body of the Sanhedrin. During the Roman period, this council made important
decisions with the approval of the Jewish kings. The Sanhedrin played a central role in
Jewish history and played an important role in the resolution of religious issues as well
as legal and social regulations. Meetings were usually held in the temple or in designated
places. A ceremony called ‘Semiha’ was organised to determine the members and the
spiritual qualifications of these members were considered as an important criterion.

The meeting order of the Sanhedrin is important for the transparency of the
decision-making processes. The seating arrangement of the chairman, clerks and
members ensures that decisions are taken in a systematic manner. The Sanhedrin has
remained in an important position in changing power dynamics throughout history. The
influence of the Roman Empire led to a decline in the powers of the Sanhedrin, but it
still remained one of the cornerstones of the Jewish legal system. The Sanhedrin not only
made legal decisions, but also played a critical role in preserving Jewish identity. The
Sanhedrin's decisions were intended to preserve the values and traditions of the Jewish
community. The authority to determine patrilineal descent gave the Sanhedrin great
power in determining social and political status.
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In terms of social function, the Sanhedrin was authorised to determine genealogy.
As an example, the genealogy of the Hashmonite dynasty, a Jewish state that ruled in
140-37 BC, can be mentioned. This dynasty wanted to ensure the legitimacy of their state
by claiming that their lineage goes back to the Prophet David. However, the Sanhedrin
did not recognise this claim and therefore the Hashmonites had to share their religious
authority with the Sanhedrin. It is certain that the authority to determine social and
political status based on genealogy gave the Sanhedrin considerable power.

Beyond genealogy, it can be said that the Sanhedrin undertook a more vital function
of protecting Jewish identity. It is stated that the continuity of Jewish law is preserved
through this court(s). In fact, the continuity of Jewish law has also served to preserve
Jewish identity throughout the centuries. It is possible to say that the existence and
activities of the Sanhedrin also aimed to protect the values, traditions and beliefs of
Jewish communities. By studying the functions of the Sanhedrin in various dimensions,
we are in fact investigating the social structure. This court needs to be analysed in order
to understand not only the legal-judicial but also the spiritual, cultural and moral
structure of Jewish society.

In Judaism, the Sanhedrin has functioned as a central authority in both the legal and
social spheres. Although this institution has been subjected to various influences in the
historical process, it has a vital role in ensuring the continuity of Jewish identity and the
legal system. The history and function of the Sanhedrin should be the subject of further
research to understand the spiritual and cultural structure of Jewish society.
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Giris

Yahudilik tarih acisindan biiyitk bir 6nem arz eden dini bir gelenektir. Tarihte Yahudi
seriatinin ve toplumsal kurallarin belirlendigi en yiiksek mercii konumunda Sanhedrin
bulunur. Bu yoniiyle Kendi kutsal kitaplarina siki sikiya bagl olan Yahudi halk: icin
biiyikk bir 6nem arz eden Sanhedrin ¢esitli anlamlara gelmektedir. En fazla bilinen
anlamlar1 ise soyledir; Ikinci Bet-Amikdas déneminde Dinsel-Yargisal yasa koyucu

kurum, Yashlar Konseyi ya da Biiyiik meclis olarak bu kurum tanimlanmistir.

Sanhedrin Ibranice ve Aramice bir kelime olmasina ragmen Yunan medeniyetinin
etkisinde de kaldigini soyleyebiliriz. Kudiisteki en yiiksek siyasi hakimiyet mercii olan
Sanhedrin Yunanca da gecen “ocuvéSplov” kelimesinden tiiretilmistir.! Roma
imparatorlugunun Celile (Suriye) valisi olan Josephus Flaviusun Kral Gabinius
tarafindan yayinlanan kararname (M.O. 57) ile beraber ilk defa Yunanca olan bu kelimeyi
zikretmektedir. Anayasa ve mevcut Filistin halkinin otoritesini ortadan kaldiran bu
kararname ile Kudiis bes bolgeye béliinen bir eyalet konumunda kalmistir. Ancak bu
donemde Sanhedrin’in varlig1 ile ilgili kesin bir bilgi bulunmamaktadir. M.O. 2. yiizyilin,
Sanhedrin’in kuruldugu zaman dilimi olmasi yiiksek bir ihtimaldir.” Sanhedrin’in
Talmud’a gére Musa peygamberin yasadigi donemde bizzat onun tarafindan tayin ettigi
70 kisilik bilge bir kurum oldugu ifade edilmektedir. Babil siirgiiniinden sonraki siirecte
Rabbi Ezra tarafindan bu mahkemenin yeniden yapilandirildig: sdylenebilir.* Muhtemel
ki Yunan medeniyeti ve Pers medeniyeti zamaninda da bu kurumun varligi soz

konusudur.*

Bu calismada, Sanhedrin'in sadece yargi degil, ayn1 zamanda yasama ve idari islevleri
de oldugu vurgulanmaktadir. Makale, Sanhedrin'in Yahudi toplumunun siyasi, dini ve

sosyal hayatina nasil yon verdigini, giinlikk hayata iliskin kararlar alirken hangi kriterleri

! Solomon Zeitlin, “Synedrion in the Judeo-Hellenistic Literature and Sanhedrin in the Tannaitic Literature”,
The Jewish Quarterly Review 36, sy 3 (January 1946): 308.

2 Wilhelm Bacher & Lauterbach Jacob Zallel, “Sanhendrin”, The Jewish Encyclopedia, ed. Cyrus Adler & Isidore
Singer, c. 11 (New York & London: Funk & Wagnalls Company, 1904), 41.

3 Steve Lemke, “The Sanhedrin: Their History and Function”, New Orleans Baptist Theological Seminary 34, sy 4
(Summer 2008): 16.

4 Yusuf Besalel, “Sanhedrin”, Yahudilik Ansiklopedisi, c. 3, (Istanbul: Gozlem Yayinlari, 2002), 565.
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g6z oniinde bulundurdugunu ve Yahudi hukuk sisteminin gelisimine nasil katkida

bulundugunu tartismaktadir.
1. Sanhendrin Cesitleri

Sanhedrin birka¢ yiiz yil boyunca Yahudilik icinde en yiiksek dini otorite olarak
gorev yapan eski bir haham konseyi idi. Bir prens ve bir av-bet-din (mahkemenin babas1)
tarafindan yonetilirdi. Geleneksel olarak her biri haham olarak gérevlendirilmesi ve

Yahudiye'de ikamet etmesi gereken 70 iiyesi vardi.’

Sanhedrin’in uzun yillar Roma y6netimi altinda varlik gostermistir. Bu Roma
yonetimi icin herhangi bir sorun teskil etmiyordu. Yahudilerin kendini &lciileri ve
kistaslarini belirledigi varsayimi Roma y6netimi acisindan herhangi bir siyasi bosluk
veya taviz olarak degerlendirilmemistir. Istisnai bazi olaylar disinda Sanhedrin’in varhg
sorgulanmamuistir. Bu olaylardan birisi bazi Romali devlet adamlarina yapilan suikast

kararlarinin arkasinda Sanhedrin komplolarinin oldugu varsayimidir.®

Sanhedrin, Roma y6netimi altinda yasayan Yahudilerin siyasi dini ve yargi organi
olmaya devam etmesi Siileyman mabedinin yikilmasi ve sonrasinda da devam etmistir.
M.S. 425’e kadar en biiyiik karar alma organi olarak faaliyetini stirdiirmiistiir. Helenistik
kaynaklarda Sanhedrinin Roma Valisi Josephus'un doneminde siyasi ve adli bir konsey
olarak varlik gosterdigine isaret ederken Tanatik metinlerde sadece dini hiikiimlerin
verilmesinde Sanhedrin’in bir yasama organi oldugu sdylenmektedir.” Sanhedrin

kararlar biitiin Yahudiler icin baglayic1 bir nitelik arzetmekteydi.?

Sanhedrin’in suglular1 cezalandirma yetkisi vard: ve teorik olarak 6lim cezasi bile
verebilirdi; ancak 70 yilda bir kez bile 6liim cezasi kullanan bir mahkeme “kanli”
mahkeme olarak kabul edilirdi. Sanhedrin, Hasmonean Hanedani (M.O. 2. yiizyildan
M.S. 2. yiizyila) ddneminde muazzam bir siyasi etki gelistirdi, ancak Kral Herod'un
yonetiminde siyasi giicti azaldi ve sadece dini meseleler ile hiikiimleri vermeye yetkili
kilindu.

5 Sara E. Karesh, & Mitchell M. Hurvitz, “Sanhedrin”, Encyclopedia of Judaism (New York: Facts On File, Inc.,
2006): 448.

¢ Hugo Mantel, “Sanhedrin”, Encyclopaedia Judaica, ed. Fred Skolnik, (Detroit: Thomson Gale, 2007), 21.
7 Mantel, “Sanhedrin”, 21.
8 Arzu Cebe, “Talmud ve Israil Hukuk Sistemindeki Yeri” (Doktora Tezi, Erciyes Universitesi, 2020), 114.
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1.1. Biiyiik Sanhedrin

Talmudik kaynaklara gore Kudiis'teki “Biiyiik” Sanhedrin diger yargilama organlar1
icinde farkli bir yere sahiptir. Bunun icin de Kudiisteki toplanan meclise Biiyiik
Sanhedrin adi verilmistir. Bu adin Kutsal Kitapta bahsedilen kaynaklar ile Josephus'un
bahsettigi Sanhedrin ile ayn1 oldugu belirtilmektedir. Talmudik kaynaklarda “Sanhedrin
Gidola hayosebet be-liskat ha-gazit’ yani “kesme tas salonunda Biiyiik Sanhedrin” olarak
zikredilir. Biiyiik salonda yapilan yargilamalar ve alinan kararlar Kudiis'teki biiyiik bir
salonda yapilmaktadir. Ne Josephus ne de Sanhedrin’den bahseden kutsal yazilarda,
rahiplere veya tapinak hizmetine atifta bulunan veya dini hukuka herhangi bir sekilde
dokunan kararlarini veya tartismalar1 bildirilmez, ancak sadece yasal olarak ilgili
konularda Sanhedrin’e atifta bulunulur. Bu yiizden Biiyiik Sanhedrin’de sadece siyasi
nitelikte usul, kararlar ve kararnameler yayinlanmamakta ve medeni hukuk, dinsel
uygulamalar ile tapinakla ilgili kararlar alinmaktadir. Buradan yola ¢ikarak Kudiis'te iki
fonksiyon icra eden farkl tiirde Sanhedrin kurullar1 ya da kurumlar1 bulunmaktadir
diyebiliriz. Bu yoniiyle en yiiksek dini otorite ayn1 zamanda yiiksek mahkeme niteligi

tasimaktadir.’

Ikinci Tapmnagin imha edilmesinden sonra Sanhedrin, Yahudiler iizerinde hem
Yahudiye'de hem de Diaspora’da en yiiksek temsilci otorite olarak kabul edildi.
Sanhedrin Kutsal Kitap kanonunun tamamlanmasini denetledi, hahamlar1 diizenlemek
icin bir sistem olusturdu ve bugiin hala Yahudiler tarafindan kullanilan temel giinlitk dua
ayinini gelistirdi."

Israil Devleti ile Yahudilerin 1948 yilinda bir devlete sahip olmalarini miiteakip
Sanhedrin’in tekrar canlandirilmas: teklifleri giindeme gelmis, ancak hiikiimetin
ekseriyeti boyle bir seye gerek olmadig1 ve zaman-zemin agisindan uygun diismeyecegini

belirterek teklifi kabul etmemislerdir."

° Bacher ve Zallel, “Sanhedrin”, 41.
10 Karesh ve Hurvitz, “Sanhedrin”, 448.

1 Cebe, “Talmud”, 116.
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1.2. Politik Sanhedrin

Sanhedrin’in siyasi ve politik karalar alinan en 6énemli mercii “Gerusia” ad1 verilen
meclisleridir. Bu meclis Sanhedrin’den daha ge¢ bir doneme ait bir olusumdur.
Makkabiler donemine kadar uzanan bu karar alma organi Sanhedrin’in yapisina da
sirayet ederek icerisinde onemli bir organ olarak politik kararlarin alinmasina katki
sunmustur. Josephus doneminde bu meclisin yani Gerusianin 70 iiye ya da 71 iiye ile
toplandiklar: ifade edilmektedir. Sanhedrin’in yapisina ciddi manada etki eden Gerusia
olusumu nasil oldugu hakkinda bir bilgi bulunmamaktadir. Meclisin iiyelerinin hangi
yontem ya da kistasa gore belirlendigi ise bilinmemektedir. Ancak bazi varsayimlarda
Sanhedrin’e iiye olarak secilecek kisilerin Yahudi krallar1 tarafindan huzura cagrilarak
atandig dile getirilmektedir. Tamamen iist diizey bir konumda olan Sanhedrin’in politik
karar alma organi Gerusia aristokrat kokenli asil ailelerin fertleri arasindan
secilmektedir. Uye seciminin Sanhedrin’in icinde bulunan kisilerden olusan 10 kisilik bir

ekip tarafindan tayin edilip Yahudi krallar tarafindan onaylandigini ifade edebiliriz."
2.Sanhedrin’in Calisma Usulii

Yahudi tarihinde, dini, hukuki ve sosyal hayatin diizenlenmesinde merkezi bir role
sahip olan Sanhedrin, yiizyillar boyunca Yahudi toplumunun kalbi olarak atmistir.
Sadece bir yargi kurulu olmaktan 6te, Sanhedrin, Yahudi hukukunun yorumlanmasi,
dini meselelerin ¢6ziimlenmesi ve toplumsal hayatin yonlendirilmesi gibi genis bir yetki
alanina sahipti. Bu béliimde, Sanhedrin'in bu 6nemli kurumun isleyis mekanizmalarini
daha yakindan inceleyecegiz. Ozellikle, Sanhedrin toplantilarinin gergeklestirildigi yer,
iyelerinin nasil belirlendigi ve kurul icindeki oturma diizenlerinin ne anlama geldigi gibi
konulara odaklanacagiz. Sanhedrin'in bu yonlerini desifre ederek Yahudi toplumunun

karmasik yapis: ve hukuki sisteminin derinliklerine inmeye calisacagiz.
2.1. Toplant1 Yeri

Toplantilar, tartismalarin ve kararnamelerin daha fazla dini otorite tarafindan
incelenebilmesi icin tapmagin odalarindan birinden karara baglanirdi. Oliim cezasi ile
yargilanan kisilerin hitkmii tapinagin en i¢ kismindaki odalarda verilirdi. Bu odanin
yakininda basrahibin odasi da yer almaktadir. Ancak Sanhedrin her zaman kararlari

almak icin tapinagi mesken edinmemistir. Bunun yerine lokal olarak bazi mekanlar

12 Bacher ve Zallel, “Sanhedrin”, 42.
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mezuza yerlestirilerek Sanhedrin icin karar alma ve toplant1 odasina doéniistiiriilmiistiir.”
Normal sartlarda Sanhedrin toplantilar1 Tapinak Dagindaki tas odada tertip edilir,
Sabat/Cumartesi ve dini bayram giinleri ile bunlarin arefelerinde toplantilar yapilmaz ve

toplantilar giindiiz vakitlerine denk getirilirdi."
2.2. Sanhedrin Kurulunun Belirlenmesi ve Uyelerin Atanmasi

Bir hahamin Sanhedrin’e atanmadan evvel manevi yetkinlige ulasmasi serefine bir
toren diizenlenmektedir. Bu térene “Semiha” adi verilmekle birlikte bu gelenegin Hz.
Musa’ya Tanri tarafindan verilen bir goérev oldugu zikredilmektedir.” ilim, tevazu ve
diger insanlar arasinda istiinlik aranan kisiler Sanhendrin’e {iye olarak
atanabilmekteydi. Bunun yaninda bu kurulun tiyeleri herhangi bir bask: altinda karar
almamalar: acisindan giiclii ve cesur olmalar1 gerekmekteydi. Bu iiyelerin tayin dilmesi
ile beraber zamanla kademeli olarak pozisyonlar1 degisebilmektedir. Yerel yargiclarin
Kudiis'teki Biiyikk Sanhedrin kuruluna dogru yiikselebilmeleri s6z konusudur. Bazi
kaynaklarda ise Sanhendrin iiyelerinin nitelikleri arasinda uzun, giizel yiizlii ve ileri yasta
olan kisilerin tercihen kurula girebildikleri ifade edilmektedir. Ayrica bu mecliste yer
alan kisilerin yabanci dil bilmesi ve biiyiiciilerin sanatlarindan da haberdar olmalar:

beklenmektedir.!

71 kisiden olusan Sanhedrin iiyeleri Kudiis mabedinin yaninda toplanan déneminin
en yiiksek yarg: organiydi. Temel su¢ davalari, dinsel konsey yasalar1 ve Tanri'ya dair
konularda hiikiimler ortaya koyulurdiu. Bu hiikiimleri veren ekibin icinde bilim
adamlar1, din adamlar1 ve yargic vasfina sahip kisiler bulunurdu. Bu iiyelerin Rahipler-
Alimler-Ihtiyarlar seklinde tasnif edilmesi de miimkiindiir.” Ayrica 23 erkekten olusan
Kiiciik Sanhedrin’de sehirdeki kiiciik asayis olaylari, arazi sinir ihtilaflari, miras davalar

ve para cezalar1 hakkinda hiikiimler vermekteydi."

13 Bacher ve Zallel, “Sanhedrin”, 42.
14 Lemke, “The Sanhedrin”, 19.

15 Besalel, “Sanhedrin”, 590

16 Bacher ve Zallel, “Sanhedrin”, 43
7 Lemke, “The Sanhedrin”, 17.

18 Besalel, “Sanhedrin”, 565
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2.3. Sanhedrin Kurulunun Oturma Diizeni

Sanhedrin mahkemesi belli kararlar1 ve oylamalar1 yapmak icin belli bir diizen
icerisinde mahkeme salonunda ya da toplant: odasinda yer almaktaydi. Baskan merkezde
oturur, iki sekreter ya da yazic1 katipler hemen yanibaslarinda olurdu. Bu kisiler herkesin
birbirini goérebilecegi yarim daire icerisinde yerlerini almaktadir. Sekreterler kurul
baskani ve iiyelerin soylediklerini yaziya gecirmektedir. Uyeler arasinda bir konu
hakkina soru veya oneri geldiginde bu kurul degerlendirmeye alarak kararlarini ifade
etmektedir. Ikinci tapinagin insa edilmesinden sonra Mabedin icerisinde iiyeler yerlerini

almaktadir.”
3. Sanhedrinin Fonksiyonu ve Sosyal Konumu

Sanhedrin hakkinda ortaya atilan ve giiniimiize kadar ulasan tiim kaynaklarin bu
meclis hakkinda kesin ve ayrintili bir bilgi sunmadigini s6yleyebiliriz. Bunun yaninda
mahkemenin farkli zamanlarda giiciiniin ve fonksiyonun degistigini sGyleyebiliriz.
Ozellikle bu degisimde énemli séz sahibi Roma Imparatorlugu idarecileri olmustur.
Burada en 6nemli etkiye sahip kisi de “Gabinius” olmustur. Gabinius déneminde
Yahudilerin siyasi etkisi kirilarak bes bolgeye ayrilmistir. Boylece Kudiis Sanhedrininin
otoritesi sarsilarak adem-i merkeziyetci yapisi bozulmustur. Herod ve Archelaus
déneminden sonra Yahudiler giiciinti biraz artirmis, bu sayede Sanhedrin biiyiik bir
fonksiyon icra etmede en yiiksek mercii olmustur. Sanhedrin kurulu tarafindan ceza
verme yetkisi ve bagimsiz polis teskilatlarini yonetme yetkisi bulunmaktaydi. Dolayisiyla
kendi infaz yetkilerini icra edecek kolluk kuvvetlerine sahipti. Bu sayede suclu olan
kisiler kolayca tutuklanip Sanhedrin kurulu 6niinde yargilanip cezalandirilmaktaydu.
Ayrica, 6lim cezasini icermeyen davalari, yalnizca saveinin onayini gerektiren sermaye
davalarin1 yargilama yetkisi verilmistir.*® Vali Simeon déneminden itibaren devlet

baskani basrahip/baskohen olmustur. Bu yiizden hiikiimeti yonetme yetkisi “Nasi” adi

19 Bacher ve Zallel, “Sanhedrin”, 44.
20 Bacher ve Zallel, “Sanhedrin”, 42.

2 Nasi: Cogulu “Nesiim”. Baskan. 1. Kabile, toplum ya da halkin liderlerine verilen isim. 2. Toranin
hitkkiimdardan bahsederken kullandig1 sifat (Vayikra 4:22). 3. Sanedrin'in baskanina verilen sifat. 4.
[Giiniimiizde] Cumhurbaskani; bk. Mose Farsi, Tora Tiirkce Ceviri ve Aciklamalariyla Tora ve Aftara, c. 5,
(Istanbul: Gozlem Yayinlari, 2010), 1019.
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verilen bu basrahip tarafindan yapilmaktadir.?? Kudiis'iin isgali (M.O. 70) ile beraber bu

yetki Yahudilerin elinden alinmis oldu.”

Bet-din kurumu Yahudilik acgisinda ilk donemlerde daha yerel bir yargilama ve karar
mercii olmustur. Yasa evi anlamina gelen Bet-din Yahudi cemaatleri arasinda belirlenen
ic yetkin ve donamimli haham tarafindan kurgulanan ve isleyen bir yargilama
kurumuydu. Bu kurul kararlarinin tamamini Tora'ya bagli kalarak almaktaydi. Bet-din
olarak gérev yapacak kisiler bazen anlasmazliga taraf olan kisilerin karsilhikli rizasi ve
ortak paydada anlasmaya varmas: ile bir diciincii kisi olarak atanabilirdi.** Bugiin
uzlastirmaci ve arabulucu olarak gérev yapan kisiler de buna benzer bir yontem ile
yargisal siireclere ortak olabilimektedir. Bet-din her sehirde yapilanmak zorunda olan bir
yargi kurumu hiiviyetindeydi. U¢ hakimden tesekkiil edilen heyetin ceza davalarinda
kararlar almasi miimkiindiir. Daha biiylik davalar ise genelde kiiciik veya biiyiik

Sanhedrin'de goriilmektedir. *

Bet-din ve Sanhendrin arasinda benzer yanlar
bulunmasina ragmen temelde ayrildiklar1 nokta Sanhedrin’lerin daha biiyiitk davalara
bakmakta, Bet-din kurumunda ise kiiciik diyebilecegimiz davalar karara baglanmaktaydi.
Bugiin sulh, asliye, ceza mahkemeleri gibi ilk derece mahkemeler Bet-din’e karsilik
gelirken, Sanhedrin ise Danistay, Yargitay ya da Anayasa Mahkemesi olarak calisan
kurumlara benzetilebilir. Bunlar saf hukuki mahkemeler olmakla birlikte Sanhedrin’in

6nemli sosyal islevleri de vardu.

Sosyal islev bakimindan Sanhedrinin soybaginin tespiti konusunda yetkisi
bulunmaktaydi.6 Ornek olarak M.O. 140-37 yillarinda hiikiim siiren bir Yahudi devleti
olarak Hasmoni hanedaninin soybagi konusundan bahsedilebilir. Bu hanedan soylarinin
Hz. Davut'a dayandigini ileri siirerek devletlerinin mesruiyetini saglamak istemislerdir.
Buna karsin Sanhedrin bu iddiay1 muteber gérmemis ve dolayisiyla Hasmoniler de dini

boyutta otoritelerini Sanhedrin ile paylasmak durumunda kalmislardi.” Soybag:

22 Solomon Zeitlin, “The Titles High Priest and the Nasi of the Sanhedrin”, The Jewish Quarterly Review 48/1
(1957): 1-5.

23 Bacher ve Zallel, “Sanhedrin”, 42.

24 Farsi, Tora, 1003.

25 Besalel, “Sanhedrin”, 116.

26 Mantel, “Sanhedrin”, 22.

77 Tolga Savas Altinel, “Soyun Onemi Baglaminda Yahudi-Hasmoni Kralligi ve Vaftizci Yahya”, Marmara
Universitesi [ldhiyat Fakiiltesi Dergisi 52 (Haziran 2017): 135.
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iizerinden kurulun sosyal ve siyasi statiileri belirleme yetkisini Sanhedrin’e ciddi bir gii¢
kazandirdigr muhakkaktir.

Soybaginin &tesinde Sanhedrin’in Yahudi kimligini korumak gibi daha hayati bir
islev iistlendigi sdylenebilir. Bu mahkeme(ler) aracihigiyla Yahudi hukukunun
stirekliliginin korundugu ifade edilir.?® Esasinda Yahudi hukukunun siirekliligi de
Yahudi kimliginin asirlar boyunca muhafazasina hizmet etmistir. Sanhedrin’in varlig1 ve
faaliyetleri, Yahudi topluluklarin degerlerini, geleneklerini ve inanclarini korumayi da
hedefledigini s6ylememiz miimkiindiir. Sanhedrin’in mubhtelif boyutlardaki islevleri
iizerinde calisarak aslinda sosyal yapiyr arastirmis oluruz. Bu mahkemenin Yahudi
toplumunun sadece hukuki-yargisal degil ayn1 zamanda manevi, kiiltiirel ve ahlaki

yapisini anlamak bakimindan degerlendirilmesi gerekmektedir.
Sonuc¢

Yahudiligin hayatin her alaninda ortaya koydugu hiikkimlerin belli bir dayanag: ve
karar stireci bulunmaktadir. Yiizyillardir siirgiin altinda yasayan bir milletin kendi
seriatina bagli olma konusunda kat1 ve kesin cizgileri bulunmaktadir. Bu yiizdendir ki
tarihte bu fonksiyonu icra edebilmek adina kendi kurumlarini olusturlardir. Bunlar
icinde en genis yetkiye sahip meclis, Sanhedrin olmustur. 71 kisilik bir yetkin insanin
biraraya gelerek olusturdugu ist diizey bir meclis konumunda olan bu kurumun baslica
yeleri bilim adamlar1 ve din adamlaridir. Yahudi seriatinin diinyevi olarak gelisen
hadiselere kars1 yorumu ve hitkmii Sanhedrin iizerinden belirlenmistir. Bazen astronomi
gozlemleri inceleyen bu kurum bazen de dine dayali kararlar alarak en st diizeyli meclis
konumunda olmustur. Bircok imparatorluk ve hanedanlik Yahudilerin olusturdugu bu

karar alma organina kars1 herhangi bir engel olusturmamaistir.

Sanhedrin, Yahudi tarihinde merkezi bir rol oynamis ve dini, hukuki, ve sosyal
alanlarda biiyiik bir etkiye sahip olmustur. Tarih boyunca, Sanhedrin hem yargi hem de
yasama islevlerini yerine getiren bir kurum olarak dikkat cekmistir. Ikinci Bet-ha-
mikdas doneminde dinsel-yargisal yasakoyucu bir organ olarak kurulan Sanhedrin,
cesitli donemlerde Roma ve Helenistik etkiler altinda kalarak isleyisinde degisiklikler

yasamistir.

28 Elliot Dorff, “Judaism as a Religious Legal System”, Hastings Law Journal 29, sy 6 (1978), 1338.
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Sanhedrin'in yapisi, hem Biiyiik Sanhedrin hem de Politik Sanhedrin olarak iki ana
kategoriye ayrilabilir. Biiyiikk Sanhedrin, Kudiis'teki en yiiksek dini ve yargi orgam
olarak, dini ve hukuki konularda kararlar alirken, Politik Sanhedrin ise daha cok siyasi
ve yonetimsel kararlarla ilgilenmistir. Bityiik Sanhedrin, Kudiis'teki tapinakta toplanmis
ve genis yetkileriyle Yahudi toplumu iizerinde bityiik bir etki saglamistir. Sanhedrin’'in
fonksiyonu, 6zellikle Roma Imparatorlugu déneminde, siyasi ve hukuki kararlarin
alinmasinda 6nemli bir rol oynamis, ancak zamanla bu rol azalmis ve sonunda Yahudi

toplumunun yarg: yetkileri kisitlanmistir.

Sanhedrin’in ¢alisma usulleri, toplanti yerleri, iiyelerin belirlenme yontemleri ve
oturma diizeni gibi detaylar, bu kurumun diizenli ve sistematik bir sekilde isledigini
gostermektedir. Toplantilar genellikle tapinakta yapilmis, liyeler manevi ve entelektiiel
yeterliliklere sahip kisiler arasindan secilmistir. Sanhedrin’in karar alma siireci ve oturma

diizeni, mahkeme salonundaki isleyisi diizenli ve seffaf kilmak i¢in tasarlanmistir.

Sonuc olarak Sanhedrin’in tarihi ve islevi, Yahudi hukuk sisteminin evrimi acisindan
bityiik bir 6neme sahiptir. Mahkeme, hem dini hem de hukuki kararlariyla Yahudi
toplumunun sosyal yapisint ve hukuk sistemini sekillendirmis, cesitli tarihsel
dénemlerde farkli yetkiler ve fonksiyonlar iistlenmistir. Bu nedenle Sanhedrin, -tarihi ve
islevleriyle- hem ge¢misin anlasilmasi hem de Yahudi hukukunun evrimiyle Yahudi
kimliginin korunmasindaki sosyal etkiler acisindan daha genis calismalara konu

olmalidir.
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